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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 4 
(T.D. 96-11) 


RIN 1515-AB37 


PRELIMINARY VESSEL ENTRY AND 
PERMITS TO LADE AND UNLADE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations regard- 
ing the preliminary entry of vessels arriving in ports of the United 
States and the granting of permits for the lading and unlading of mer- 
chandise from those vessels. The Customs Regulations regarding this 
subject are being amended to accurately reflect recent changes to the 


underlying statutory authority, enacted as part of the Customs Modern- 
ization Act. 


EFFECTIVE DATE: February 26, 1996. 


FOR FURTHER INFORMATION CONTACT: William Scopa, Office of 
Field Operations, 202-927-3112 (operational matters), or Larry L. 
Burton, 202-482-6940 (legal matters). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, amendments to certain Customs and naviga- 
tion laws became effective as the result of the President signing Pub. L. 
103-182, Title VI of which is popularly known as the Customs Modern- 
ization Act (the Act). Sections 653 and 656 of the Act significantly 
amended the statutes governing the entry and the lading and unlading 
of vessels in the United States. These operations are governed, respec- 
tively, by sections 434 and 448 of the Tariff Act of 1930, as amended (19 
U.S.C. 1434 and 1448). 

Prior to these amendments, the entry of vessels of the United States 
and vessels of foreign countries had been governed by separate statutes 
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(19 U.S.C. 1434 and 1435), neither of which included elements concern- 
ing preliminary vessel entry or the boarding of vessels. The Act 
repealed section 1435 and amended section 1434 to provide for the 
entry of American and foreign-documented vessels under the same stat- 
ute. Additionally, the amended section 1434 now provides authority for 
the promulgation of regulations regarding preliminary vessel entry, 
and while neither mandating boarding for all vessels nor specifying 
that optional boarding must be accomplished at any particular stage of 
the vessel entry process, the amended law does require that a sufficient 
number of vessels be boarded to ensure compliance with the laws 
enforced by the Customs Service. 

Section 1448 had previously linked the granting of preliminary vessel 
entry to a mandatory boarding requirement and the physical presenta- 
tion of manifest documents to the Customs boarding officer. The 
amended section 1448 no longer contains provisions regarding prelimi- 
nary vessel entry, vessel boarding, or manifest presentation, matters 
which are now provided for in other statutes. Section 1448 now states 
that Customs may electronically issue permits to lade or unlade mer- 
chandise, pursuant to an authorized data interchange system. 

The regulations which implement the statutory authority for the 
granting of preliminary vessel entry and the issuance of permits to lade 
and unlade merchandise are contained in sections 4.8 and 4.30 of the 
Customs Regulations (19 CFR 4.8 and 4.30). These provisions still con- 
tain mandatory boarding and physical document presentation require- 
ments, and of course do not include any reference to an electronic 
permit issuance option. 

On March 18, 1994, a document was published in the Federal Regis- 
ter (59 FR 12878) soliciting comments regarding a proposal to amend 
sections 4.8 and 4.30 of the Customs Regulations (19 CFR 4.8 and 4.30), 
in order to properly implement the amended statutory authority. This 
document considers the comments received and amends the cited sec- 
tions of the Customs Regulations. 


DISCUSSION OF COMMENTS 

Thirty comments were received in response to the proposal. There 
were thirteen comments received from vessel operators, nine from ves- 
sel agents, six from vessel and import trade groups, one from a customs 
broker, and one from a labor union. Of the thirty comments received, 
twenty-eight of them expressed enthusiastic and unqualified support 
for the published proposal. A discussion of the remaining comments 
follows. 
Comment: 


One commenter stated that while the inclusion of elements concern- 
ing the electronic transmission of information was both welcome and 
necessary, our proposal was “vague” in this regard. It is stated that ifthe 
authorized electronic system contemplated by Customs is one which 
will be used with the Automated Commercial System (ACS), that fact 
should have been made clear and guidelines should have been pub- 
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lished. The question of compliance by Customs with 19 U.S.C. 1412, as 
enacted by section 631 of the Customs Modernization Act, was also 
raised. The newly enacted section provides, in its entirety, that with 
regard to the National Customs Automation Program (the Program): 


The goals of the Program are to ensure that all regulations and 
rulings that are administered or enforced by the Customs Service 
are administered and enforced in a manner that— 

(1) is uniform and consistent; 

(2) is as minimally intrusive upon the normal flow of busi- 
ness activity as practicable; and 

(3) improves compliance. 

The commenter goes on to urge that if Customs is contemplating 
revised requirements for the submission of information electronically, 
that existing legal considerations concerning electronic commercial 
document transactions be taken into account. 


Response: 


The quoted statutory language merely recites the goals of the 
automation program when that program is eventually devised and pub- 
lished. The amendments presented in this document do not implement 
an automation program; they are simply intended to authorize the vol- 
untary utilization of such a system, once implemented, in transacting 
operations under sections 4.8 and 4.30 of the regulations. 

Further, Customs will implement regulations concerning how elec- 
tronic transmission of documents and information may be accom- 
plished only after a thorough investigation and with a full appreciation 
of all legal and practical considerations. The process will, as always, 
invite public participation. 

Comment: 


One commenter correctly states that section 434, Tariff Act of 1930 
(as amended by section 653 of the Customs Modernization Act) 19 
U.S.C. 14384, places an affirmative obligation upon Customs to board a 
sufficient number of vessels during the preliminary entry process to 
ensure compliance with various provisions of law. The commenter then 
goes on to rely upon language in the legislative history relating to sec- 
tion 653 in an effort to fix the number of vessels to be boarded. It is urged 
that the number of vessels boarded be published in the Federal Register, 
and that the regulations themselves state that the number of vessel 
boardings may not be decreased. 


Response: 


The commenter does not suggest that the amended statute is in any 
way ambiguous, and neither does Customs believe it to be. With statu- 
tory authority clear on its face, there is no need to seek clarification in 
the history of the law. The statute, in setting forth that Customs shall 
board a sufficient number of vessels to ensure compliance with the laws 
it administers, merely reinforces the underlying current prevalent 
throughout the Customs Modernization Act. That common theme is 
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the vesting in Customs of broad discretion to promulgate regulations 
and install procedures. There is no question that Customs will continue 
to board vessels for the purpose of enforcing the laws of the United 
States. Effectively ensuring enforcement of U.S. laws can best be real- 
ized by boarding vessels when circumstances suggest that a Customs 
presence is warranted, to include random boardings. Boarding quotas 
will not further the ends of the statute as reflected in its plain words. 


CONCLUSION 
After careful consideration of all comments received as well as fur- 
ther review of the matter, it has been determined that the amendments 
should be adopted as proposed. 


REGULATORY FLEXIBILITY ACT 
Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.), it is certified that the amendments will not have a signifi- 
cant economic impact on a substantial number of small entities. 
Accordingly, they are not subject to the regulatory analysis or other 
requirements of 5 U.S.C. 603 and 604. 


EXECUTIVE ORDER 12866 
This document does not meet the criteria for a “significant regulatory 
action” as specified in E.O. 12866. 
DRAFTING INFORMATION 
The principal author of this document was Larry L. Burton, Carrier 


Rulings Branch, U.S. Customs Service. However, personnel from other 
Customs offices participated in its development. 


LIsT OF SUBJECTS IN 19 CFR Part 4 


Customs duties and inspection, Reporting and recordkeeping 
requirements, Vessels. 


AMENDMENTS TO THE REGULATIONS 


Part 4, Customs Regulations (19 CFR Part 4), is amended as set forth 
below. 


PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 
1. The general authority citation for Part 4, Customs Regulations (19 
CFR Part 4) and specific authority citation for section 4.8 continue, and 


the specific authority citation for section 4.30 is revised, to read as 
follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1431, 1433, 1434, 1624; 46 U.S.C. 
App. 3, 91; 
* 


* * * * * 


Section 4.8 also issued under 19 U.S.C. 1448, 1486; 
* * * * * * 


Pa 


Section 4.30 also issued under 19 U.S.C. 288, 1446, 1448, 1450-1454, 
1490; 
* 


* * * * * * 


2. Section 4.8, Customs Regulations is revised to read as follows: 
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§ 4.8 Preliminary entry. 


Preliminary entry allows a U.S. or foreign vessel arriving under cir- 
cumstances which require it to formally enter, to discharge cargo, pas- 
sengers, or baggage prior to making formal entry. The granting of 
preliminary entry may be accomplished electronically pursuant to an 
authorized electronic data interchange system, or by other means of 
communication approved by the Customs Service. Preliminary entry 
must be made in compliance with § 4.30 of this Part. The granting of 
preliminary vessel entry by the Customs Service may be conditioned 
upon the presentation of a completed Customs Form 1300 ( Master’s 
Certificate on Preliminary Entry) to Customs during discretionary ves- 
sel boarding, or upon the filing with Customs of a Customs Form 1300 
or its equivalent by electronic or other means in instances where vessels 
are not boarded. 

3. Section 4.30 (a), Customs Regulations is amended by removing the 
period at the end and adding the words “or electronically pursuant to an 
authorized electronic data interchange system or other means of com- 
munication approved by the Customs Service.” 

4. Section 4.30(b), Customs Regulations is amended by adding after 
the phrase “Customs Form 3171,” the words “or electronically pur- 
suant to an authorized electronic data interchange system or other 
means of communication approved by the Customs Service,”. 

GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: November 24, 1995 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, January 26, 1996 (61 FR 2412)] 





19 CFR Parts 10, 12, 24, 123, 134, 162, 174, 177, 178, 181, and 191 
(T.D. 95-68) 
RIN 1515-AB33 
NORTH AMERICAN FREE TRADE AGREEMENT 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule; correction. 


SUMMARY: This document makes a correction to the document pub- 
lished in the Federal Register that adopted as a final rule, with some 
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changes, interim amendments to the Customs Regulations to imple- 
ment the preferential tariff treatment and other Customs-related pro- 
visions of the North American Free Trade Agreement (NAFTA) and the 
North American Free Trade Agreement Implementation Act. The 
correction concerns a cross-reference citation within the final regula- 
tory texts. 


EFFECTIVE DATE: This correction is effective October 1, 1995. 


FOR FURTHER INFORMATION CONTACT: Joyce Metzger, Office of 
Field Operations (202-927-0792). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On September 6, 1995, Customs published in the Federal Register (60 
FR 46334) T.D. 95-68 to adopt as a final rule, with some changes, 
interim amendments to the Customs Regulations implementing the 
preferential tariff treatment and other Customs-related provisions of 
the North American Free Trade Agreement (NAFTA) and the North 
American Free Trade Agreement Implementation Act, Public Law 
103-182, 107 Stat. 2057. These final NAFTA implementing regulations 
took effect on October 1, 1995. 

The changes to the interim NAFTA implementing regulations as 
reflected in the September 6, 1995, final regulations included a rede- 
signation of paragraph (c) of § 181.76 as paragraph (d). However, in the 


first sentence of paragraph (e) of § 181.76 of the final regulations, the 
cross-reference to “paragraph (c)” was not correspondingly modified to 
read “paragraph (d)”. This document corrects this oversight. 


CORRECTION OF PUBLICATION 


In the document published in the Federal Register as T.D. 95-68 on 
September 6, 1995 (60 FR 46334), on page 46379, in the first column, in 
§ 181.76(e), the reference to “paragraph (c)” in the first sentence is cor- 
rected to read “paragraph (d)”. 


Dated: January 17, 1996. 


STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


{Published in the Federal Register, January 24, 1996 (61 FR 1829)] 





U.S. Customs Service 


General Notices 


ANNOUNCEMENT OF NATIONAL CUSTOMS AUTOMATION 
TEST REGARDING ELECTRONIC PROTEST FILING 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This notice announces Customs plan to conduct a test 
regarding the electronic filing of protests. This notice invites public 
comments concerning any aspect of the test, informs interested mem- 
bers of the public of the eligibility requirements for voluntary partici- 
pation in the test, and describes the basis on which Customs will select 
participants. 


EFFECTIVE DATE: The test will commence no earlier than May 1, 
1996, and will run for approximately six months. Comments must be 
received on or before February 29, 1996. Anyone interested in partici- 
pating in the test should contact Customs on or before February 29, 
1996. 


ADDRESSES: Written comments regarding this notice and informa- 
tion submitted to be considered for voluntary participation in the test, 
should be addressed to the Chief, Commercial Compliance Branch, U.S. 
Customs Service, 1301 Constitution Avenue, N.W. Room 1313, Wash- 
ington DC 20229-0001. 


FOR FURTHER INFORMATION CONTACT: 


For protest systems or automation issues: 
Steve Linnemann (202) 927-0436. 


For information on how to become ABI operational: 
Kris Crane (202) 927-0452. 


For operational or policy issues: 
Jim Casler (713) 313-2876. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Title VI of the North American Free Trade Agreement Implementa- 
tion Act (the Act), Public Law 103-182, 107 Stat. 2057 (December 8, 
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1993), contains provisions pertaining to Customs Modernization (107 
Stat. 2170). Subtitle B of title VI establishes the National Customs 
Automation Program (NCAP) an automated and electronic system for 
the processing of commercial importations. Section 631 in Subtitle B of 
the Act creates sections 411 through 414 of the Tariff Act of 1930 (19 
U.S.C. 1411-1414), which define and list the existing and planned com- 
ponents of the NCAP (section 411), promulgate program goals (section 
412), and provide for the implementation and evaluation of the pro- 
gram (section 413). In addition section 645 of the Act provides for the 
electronic filing of protests. Section 411(2)(A) defines the “electronic 
filing and status of protests” as a “Planned Component” of the NCAP 
Section 101.9(b) of the Customs Regulations (19 CFR 101.9(b)), imple- 
ments the testing of NCAP components. See T.D. 95-21 (60 FR 14211, 
March 16,1995). 


I. Description of the Test: 


THE CONCEPT OF ELECTRONIC PROTEST FILING 


The Customs Service has developed transaction sets for the Auto- 
mated Broker Interface (ABI) system which will allow the following to 
be filed electronically and their status tracked electronically: 

(1) Protests against decisions of the Customs Service under 19 U.S.C. 
1514; 

(2) Claims for refunds of Customs duties or corrections of errors 
requiring reliquidation pursuant to 19 U.S.C. 1520(c) and (d); and 

(3) Interventions in an importer’s protest by an exporter or producer 
of merchandise from a country that is a party to the North American 
Free Trade Agreement under § 181.115 of the Customs Regulations. 

Customs Regulations regarding who has the right to file a protest and 
the port having jurisdiction over the protest remain the same. For the 
purposes of the test, the date of filing for a protest will be determined by 
the date of ABI input of the protest based on midnight eastern standard 
time. A customhouse broker will be able to input the protest from any 
computer processing location, but will still have to be licensed to trans- 
act business at the port where the protest is filed. 

The test will be implemented at selected ports. Ports selected will 
depend in part upon the number of volunteers who transact Customs 
business at those ports and the anticipated volume of protests filed at 
those ports. 


II. Eligibility Criteria: 

In order to qualify for the electronic protest test, volunteers must be 
currently ABI operational, or become ABI operational, and willing to 
develop or acquire the software necessary to input protests into and 
interact with the electronic protest programming which has been 
established within Customs Automated Commercial System (ACS). 

Note that participation in this testing will not constitute confidential 


information and lists of participants will be made available to the pub- 
lic upon written request. 
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TEST PARTICIPATION APPLICATION 


This notice requests volunteers for the test. Protest filers who wish to 
volunteer for the test should contact the Trade Compliance Branch, 
U.S. Customs Service, 1301 Constitution Avenue, N.W., Room 1322, 
Washington DC 20229-0001 on or after the date set forth in the effec- 
tive date paragraph at the beginning of this notice. 


BASIS FOR PARTICIPATION SELECTION 


Eligible filers will be considered for participation in the test. Those 
not selected for participation will be invited to comment on the design, 
conduct, and evaluation of the test. Selections will be based on 
anticipated volume of protests, ports identified as having jurisdiction 
over those protests, and the selectee’s electronic abilities to interface 
with Customs ABI electronic protest programming. Participants 
selected will be notified by means of the Customs Electronic Bulletin 
Board and the Customs Administrative Message System and by letter of 
notification. 


Ill. Test Evaluation Criteria: 


Once participants are selected, Customs and the participants will 
meet to review all public comments received concerning any aspect of 
the test program or procedures, finalize procedures in light of those 
comments, form problem solving teams, and establish baseline mea- 
sures and evaluation methods and criteria. At 90 days and 180 days 


after commencement, evaluations of the test will be conducted with the 
final results published in the Federal Register as required by § 101.9(b) 
of the Customs Regulations. 


Dated: January 22, 1996. 


SAMUEL H. BANKS, 
Assistant Commissioner, 
Office of Field Operations. 


[Published in the Federal Register, January 30, 1996 (61 FR 3086)] 
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APPLICATION FOR RECORDATION OF TRADE NAME: 
“MEGA TOYS” 


ACTION: Notice of application for recordation of trade name. 


SUMMARY: Application has been filed pursuant to section 133.12, Cus- 
toms Regulations (19 CFR 133.12), for the recordation under section 42 
of the Act of July 5, 1946, as amended (15 U.S.C. 1124), ofthe trade name 
“Mega Toys,” used by Mega Toys, a corporation organized under the 
laws of the State of California, located at 905 East Second Street, Los 
Angeles, California 90012. 

The application states that the trade name is used in connection with 
games, dolls, party favors, decorative flags, Halloween items, and plas- 
tic, battery-operated and die-cast toys. 

Before final action is taken on the application, consideration will be 
given to any relevant data, views, or arguments submitted in writing by 
any person in opposition to the recordation of this trade name. Notice of 
the action taken on the application for recordation of this trade name 
will be published in the Federal Register. 


DATE: Comments must be received on or before March 26, 1996. 


ADDRESS: Written comments should be addressed to U.S. Customs 
Service, Attention: Intellectual Property Rights Branch, 1301 Consti- 
tution Avenue, NW,, (Franklin Court), Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Delois P Johnson, 
Intellectual Property Rights Branch, 1301 Constitution Avenue, NW., 
(Franklin Court), Washington DC 20229 (202-482-6960). 


Dated: January 23, 1996. 


JOHN F. ATWoon, 
Chief, 
Intellectual Property Rights Branch. 
[Published in the Federal Register, January 26, 1996 (61 FR 2573)] 





U.S. CUSTOMS SERVICE 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 1-1996) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of December 1995 fol- 


low. The last notice was published in the CUSTOMS BULLETIN on Decem- 
ber 27, 1995. 


Corrections or information to update files may be sent to: 
U.S. Customs Service 
IPR Branch 


1301 Constitution Avenue NW (Franklin Court) 
Washington, DC 20229 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 482-6960. 
Dated: January 23, 1996. 


JOHN F. ATWoop, 
Chief, 
Intellectual Property Rights Branch. 


The list of recordations follow: 
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U.S. CUSTOMS SERVICE 


PUBLIC INFORMATION COLLECTION REQUIREMENTS; 
REQUEST FOR PUBLIC INPUT 


US. IN-TRANSIT MANIFEST 


AGENCY: U.S. Customs, Department of the Treasury. 


ACTION: Notice and request for comments. 


SUMMARY: The Department of the Treasury, as part of its continuing 
effort to reduce paperwork and respondent burden, Customs invites the 
general public and other Federal agencies to comment on an informa- 
tion collection requirement concerning the U.S. In-Transit Manifest. 
This request for comment is being made pursuant to the Paperwork 
Reduction Act of 1995 (Public Law 104-13; 44 U.S.C. 3506(c)(2)(A)). 


DATES: Written comments should be received on or before April 1, 
1996, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, 
Printing and Records Services Group, Room 6216, 1301 Constitution 
Ave., N.W., Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: Norman Waits, Room 6216, 1301 
Constitution Avenue N.W., Washington, DC 20229, Tel. (202) 927-1551. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3506(c)(2)(A)). The comments should address the accuracy of the 
burden estimates and ways to minimize the burden including the use of 
automated collection techniques or the use of other forms of informa- 
tion technology, as well as other relevant aspects of the information 
collection. The comments that are submitted will be summarized and 
included in the Customs request for Office of Management and Budget 
(OMB) approval. All comments will become a matter of public record. 
In this document Customs is soliciting comments concerning the fol- 
lowing information collection: 

Title: U.S. In-Transit Manifest 

OMB Number: 1515-0045 

Form Number: CF-7533C 

Abstract: This collection of information is required by Customs from 
railroads to transport merchandise (products and manufactures of the 
U.S.) from one port to another in the United States through Canada. 
Customs form 7533C serves as an in-transit manifest for merchandise 
being laden on trains at one point in the United States, usually with a 
Customs seal affixed thereon, which will then be transferred through 
Canada to a port of unloading in the United States. 
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Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 

Estimated Number of Respondents: 300 

Estimated Time Per Respondent: 3 minutes 

Estimated Total Annual Burden Hours: 15 


Dated: January 18, 1996. 


V. CAROL Barr, 
Leader, 
Printing and Records Services Group. 


(Published in the Federal Register, January 30, 1996 (61 FR 3081)] 





PUBLIC INFORMATION COLLECTION REQUIREMENTS; 
REQUEST FOR PUBLIC INPUT 


SHIP’S STORES DECLARATION 


AGENCY: U.S. Customs, Department of the Treasury. 
ACTION: Notice and request for comments. 


SUMMARY: The Department of the Treasury, as part of its continuing 
effort to reduce paperwork and respondent burden, Customs invites the 
general public and other Federal agencies to comment on an informa- 
tion collection requirement concerning the Ship’s Stores Declaration. 
This request for comment is being made pursuant to the Paperwork 
Reduction Act of 1995 (Public Law 104-13; 44 U.S.C. 3506(c)(2)(A)). 


DATES: Written comments should be received on or before April 1, 
1996, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, 
Printing and Records Services Group, Room 6216, 1301 Constitution 
Ave., N.W., Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: Norman Waits, Room 6216, 1301 
Constitution Avenue N.W,, Washington, DC 20229, Tel. (202) 927-1551. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
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U.S.C. 3506(c)(2)(A)). The comments should address the accuracy of the 
burden estimates and ways to minimize the burden including the use of 
automated collection techniques or the use of other forms of informa- 
tion technology, as well as other relevant aspects of the information 
collection. The comments that are submitted will be summarized and 
included in the Customs request for Office of Management and Budget 
(OMB) approval. All comments will become a matter of public record. 
In this document Customs is soliciting comments concerning the fol- 
lowing information collection: 

Title: Ship’s Stores Declaration 

OMB Number: 1515-0059 

Form Number: CF-1303 

Abstract: This collection of information is required by Customs from 
the importing carriers to declare ship’s stores to be retained on board 
the vessel, such as sea stores, ship’s stores, or bunker coal, or bunker oil 
in a format that can be readily audited and checked by Customs. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 

Estimated Number of Respondents: 104,000 

Estimated Time Per Respondent: 15 minutes 

Estimated Total Annual Burden Hours: 26,000 


Dated: January 18, 1996. 


V. CAROL Barr, 
Leader, 
Printing and Records Services Group. 


[Published in the Federal Register, January 30, 1996 (61 FR 3082)] 
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PUBLIC INFORMATION COLLECTION REQUIREMENTS; 
REQUEST FOR PUBLIC INPUT 


GENERAL DECLARATION 


AGENCY: U.S. Customs, Department of the Treasury. 
ACTION: Notice and request for comments. 


SUMMARY: The Department of the Treasury, as part of its continuing 
effort to reduce paperwork and respondent burden, Customs invites the 
general public and other Federal agencies to comment on an informa- 
tion collection requirement concerning the General Declaration. This 
request for comment is being made pursuant to the Paperwork Reduc- 
tion Act of 1995 (Public Law 104-13; 44 U.S.C. 3506(c)(2)(A)). 


DATES: Written comments should be received on or before April 1, 
1996, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, 
Printing and Records Services Group, Room 6216, 1301 Constitution 
Ave., N.W., Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 


to U.S. Customs Service, Attn.: Norman Waits, Room 6216, 1301 
Constitution Avenue N.W., Washington, DC 20229, Tel. (202) 927-1551. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3506(c)(2)(A)). The comments should address the accuracy of the 
burden estimates and ways to minimize the burden including the use of 
automated collection techniques or the use of other forms of informa- 
tion technology, as well as other relevant aspects of the information 
collection. The comments that are submitted will be summarized and 
included in the Customs request for Office of Management and Budget 
(OMB) approval. All comments will become a matter of public record. 
In this document Customs is soliciting comments concerning the fol- 
lowing information collection: 

Title: General Declaration 

OMB Number: 1515-0062 

Form Number: CF-1301 

Abstract: This collection of information is required from the master 
of a vessel to provide various items of information to Customs as to the 
location of the vessel in port, and itinerary after leaving (clearing the 
United States). Customs Form 1301 is used by the importing carrier to 
request privileges for changes in the itinerary of the vessel and/or its 
cargo between different United States ports. 
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Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 

Estimated Number of Respondents: 208,000 

Estimated Time Per Respondent: 5 minutes 

Estimated Total Annual Burden Hours: 17,326 


Dated: January 18, 1996. 


V. CAROL Barr, 
Leader, 
Printing and Records Services Group. 


[Published in the Federal Register, January 30, 1996 (61 FR 3082)] 





PUBLIC INFORMATION COLLECTION REQUIREMENTS; 
REQUEST FOR PUBLIC INPUT 


APPLICATION FOR CUSTOMSHOUSE BROKER’S LICENSE 


AGENCY: U.S. Customs, Department of the Treasury. 
ACTION: Notice and request for comments. 


SUMMARY: The Department of the Treasury, as part of its continuing 
effort to reduce paperwork and respondent burden, Customs invites the 
general public and other Federal agencies to comment on an informa- 
tion collection requirement concerning the Application for Custom- 
house Broker’s License. This request for comment is being made 
pursuant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 
44 U.S.C. 3506(c)(2)(A)). 


DATES: Written comments should be received on or before April 1, 
1996, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, 
Printing and Records Services Group, Room 6216, 1301 Constitution 
Ave., N.W., Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: Norman Waits, Room 6216, 1301 
Constitution Avenue N.W., Washington, DC 20229, Tel. (202) 927-1551. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
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suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3506(c)(2)(A)). The comments should address the accuracy of the 
burden estimates and ways to minimize the burden including the use of 
automated collection techniques or the use of other forms of informa- 
tion technology, as well as other relevant aspects of the information 
collection. The comments that are submitted will be summarized and 
included in the Customs request for Office of Management and Budget 
(OMB) approval. All comments will become a matter of public record. 
In this document Customs is soliciting comments concerning the fol- 
lowing information collection: 

Title: Application for Customshouse Broker’s License 

OMB Number: 1515-0076 

Form Number: CF-3124 

Abstract: This collection of information is required for each individ- 
ual or entity applying for a Customhouse broker’s license. Section 
641(b), (c) and (f) of the Tariff Act of 1930, as amended, provide the stat- 
utory and regulatory authority for the issuance of Customshouse bro- 
ker’s licenses and permits. Section 111.12 of the Customs Regulations 
(19 CFR 111.12) implements the statute by setting the procedure for 
the use of CF 3124 as an application for a Customhouse broker’s license. 
The licensing/permitting of brokers is to ensure that the public is serv- 
iced by reputable agents who must account to the Customs Service in 
handling revenues generated in the duty collection process. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions and individ- 
uals or households 

Estimated Number of Respondents: 1,800 

Estimated Time Per Respondent: 1 hour 

Estimated Total Annual Burden Hours: 1,800 


Dated: January 18, 1996. 


V. CAROL BARR, 
Leader, 
Printing and Records Services Group. 


[Published in the Federal Register, January 30, 1996 (61 FR 3083)] 





U.S. CUSTOMS SERVICE 


PUBLIC INFORMATION COLLECTION REQUIREMENTS; 
REQUEST FOR PUBLIC INPUT 


RECORD OF VESSEL FOREIGN REPAIR OR EQUIPMENT PURCHASE 


AGENCY: U.S. Customs, Department of the Treasury. 
ACTION: Notice and request for comments. 


SUMMARY: The Department of the Treasury, as part of its continuing 
effort to reduce paperwork and respondent burden, Customs invites the 
general public and other Federal agencies to comment on an informa- 
tion collection requirement concerning the Record of Vessel Foreign 
Repair or Equipment Purchase. This request for comment is being 
made pursuant to the Paperwork Reduction Act of 1995 (Public Law 
104-13; 44 U.S.C. 3506(c)(2)(A)). 


DATES: Written comments should be received on or before April 1, 
1996, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, 
Printing and Records Services Group, Room 6216, 1301 Constitution 
Ave., N.W., Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: Norman Waits, Room 6216, 1301 
Constitution Avenue N.W., Washington, DC 20229, Tel. (202) 927-1551. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3506(c)(2)(A)). The comments should address the accuracy of the 
burden estimates and ways to minimize the burden including the use of 
automated collection techniques or the use of other forms of informa- 
tion technology, as well as other relevant aspects of the information 
collection. The comments that are submitted will be summarized and 
included in the Customs request for Office of Management and Budget 
(OMB) approval. All comments will become a matter of public record. 
In this document Customs is soliciting comments concerning the fol- 
lowing information collection: 

Title: Record of Vessel Foreign Repair or Equipment Purchase 

OMB Number: 1515-0082 

Form Number: CF-226 

Abstract: This collection of information is a requirement under Sec- 
tion 4.14(b) of the Customs Regulations that requires the master of a 
vessel, who upon first arrival of the vessel in the United States to declare 
on Customs Form 226 all equipment, parts or materials purchased out- 
side the United States so that appropriate duties may be imposed. 
Duties are collected on equipment, vessel repairs, parts or materials. 
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Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 

Estimated Number of Respondents: 8,000 

Estimated Time Per Respondent: 30 minutes 

Estimated Total Annual Burden Hours: 4,000 


Dated: January 18, 1996. 


V. CAROL Barr, 
Leader, 
Printing and Records Services Group. 


[Published in the Federal Register, January 30, 1996 (61 FR 3083)] 





PUBLIC INFORMATION COLLECTION REQUIREMENTS; 
REQUEST FOR PUBLIC INPUT 


DECLARATION FOR UNACCOMPANIED ARTICLES 


AGENCY: U.S. Customs, Department of the Treasury. 
ACTION: Notice and request for comments. 


SUMMARY: The Department of the Treasury, as part of its continuing 
effort to reduce paperwork and respondent burden, Customs invites the 
general public and other Federal agencies to comment on an informa- 
tion collection requirement concerning the Declaration for Unaccom- 
panied Articles. This request for comment is being made pursuant to 
the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 U.S.C. 
3506(c)(2)(A)). 


DATES: Written comments should be received on or before April 1, 
1996, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, 
Printing and Records Services Group, Room 6216, 1301 Constitution 
Ave., N.W., Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn:: Norman Waits, Room 6216, 1301 
Constitution Avenue N.W., Washington, DC 20229, Tel. (202) 927-1551. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
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suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3506(c)(2)(A)). The comments should address the accuracy of the 
burden estimates and ways to minimize the burden including the use of 
automated collection techniques or the use of other forms of informa- 
tion technology, as. well as other relevant aspects of the information 
collection. The comments that are submitted will be summarized and 
included in the Customs request for Office of Management and Budget 
(OMB) approval. All comments will become a matter of public record. 
In this document Customs is soliciting comments concerning the fol- 
lowing information collection: 

Title: Declaration for Unaccompanied Articles 

OMB Number: 1515-0087 

Form Number: CF-255 

Abstract: This collection of information is required for each parcel or 
container that is to be sent at a later date. Customs Form 255, “Declara- 
tion of Unaccompanied Articles”, is completed by the arriving person to 
determine the traveler’s allowable exemption, including accompanying 
articles as well as those sent by mail and to expedite possible refunds of 
duties improperly collected. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 


Affected Public: Business or other for-profit institutions and individ- 
uals or households 


Estimated Number of Respondents: 7,500 
Estimated Time Per Respondent: 5 minutes 
Estimated Total Annual Burden Hours: 1,250 


Dated: January 18, 1996. 


V. CAROL BARR, 
Leader, 
Printing and Records Services Group. 


[Published in the Federal Register, January 30, 1996 (61 FR 3084)] 
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PUBLIC INFORMATION COLLECTION REQUIREMENTS; 
REQUEST FOR PUBLIC INPUT 


APPLICATION TO RECEIVE FREE MATERIALS IN A 
BONDED MANUFACTURING WAREHOUSE 


AGENCY: U.S. Customs, Department of the Treasury. 
ACTION: Notice and request for comments. 


SUMMARY: The Department of the Treasury, as part of its continuing 
effort to reduce paperwork and respondent burden, Customs invites the 
general public and other Federal agencies to comment on an informa- 
tion collection requirement concerning the Application to Receive Free 
Materials in a Bonded Manufacturing Warehouse. This request for 
comment is being made pursuant to the Paperwork Reduction Act of 
1995 (Public Law 104-13; 44 U.S.C. 3506(c)(2)(A)). 


DATES: Written comments should be received on or before April 1, 
1996, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, 
Printing and Records Services Group, Room 6216, 1301 Constitution 
Ave., N.W., Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 


information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: Norman Waits, Room 6216, 1301 
Constitution Avenue N.W., Washington, DC 20229, Tel. (202) 927-1551. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3506(c)(2)(A)). The comments should address the accuracy of the 
burden estimates and ways to minimize the burden including the use of 
automated collection techniques or the use of other forms of informa- 
tion technology, as well as other relevant aspects of the information 
collection. The comments that are submitted will be summarized and 
included in the Customs request for Office of Management and Budget 
(OMB) approval. All comments will become a matter of public record. 
In this document Customs is soliciting comments concerning the fol- 
lowing information collection: 

Title: Application for Bonding of Smelting and Refining Warehouses 

OMB Number: 1515-0133 

Form Number: N/A 

Abstract: This collection of information is required from a proprietor 
of a bonded manufacturing warehouse making application to Customs 
to receive therein any domestic merchandise, except merchandise sub- 
ject to Internal Revenue Tax, which is to be used in connection with the 
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manufacture of articles permitted to be manufactured in such a ware- 
house. Domestic merchandise for which such application is required 
includes packages, coverings, vessels and labels used in putting up such 
articles: 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 

Estimated Number of Respondents: 6,000 

Estimated Time Per Respondent: 30 minutes 

Estimated Total Annual Burden Hours: 3,000 


Dated: January 18, 1996. 


V. CAROL BARR, 
Leader, 
Printing and Records Services Group. 


[Published in the Federal Register, January 30, 1996 (61 FR 3084)] 





PUBLIC INFORMATION COLLECTION REQUIREMENTS; 
REQUEST FOR PUBLIC INPUT 


APPLICATION FOR BONDING OF SMELTING AND REFINING WAREHOUSES 


AGENCY: U.S. Customs, Department of the Treasury. 
ACTION: Notice and request for comments. 


SUMMARY: The Department of the Treasury, as part of its continuing 
effort to reduce paperwork and respondent burden, Customs invites the 
general public and other Federal agencies to comment on an informa- 
tion collection requirement concerning the Application for Bonding of 
Smelting and Refining Warehouses. This request for comment is being 
made pursuant to the Paperwork Reduction Act of 1995 (Public Law 
104-13; 44 U.S.C. 3506(c)(2)(A)). 


DATES: Written comments should be received on or before Aprii 1, 
1996, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, 


Printing and Records Services Group, Room 6216, 1301 Constitution 
Ave., N.W., Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: Norman Waits, Room 6216, 1301 
Constitution Avenue N.W., Washington, DC 20229, Tel. (202) 927-1551. 
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SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3506(c)(2)(A)). The comments should address the accuracy of the 
burden estimates and ways to minimize the burden including the use of 
automated collection techniques or the use of other forms of informa- 
tion technology, as well as other relevant aspects of the information 
collection. The comments that are submitted will be summarized and 
included in the Customs request for Office of Management and Budget 
(OMB) approval. All comments will become a matter of public record. 
In this document Customs is soliciting comments concerning the fol- 
lowing information collection: 

Title: Application for Bonding of Smelting and Refining Warehouses 

OMB Number: 1515-0127 

Form Number: N/A 

Abstract: This collection of information is required from a manufac- 
turer engaged in smelting metal-bearing materials, refining metal- 
bearing or both, who submits an application to Customs requesting 
approval for the bonding of the plant. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 


Affected Public: Business or other for-profit institutions 
Estimated Number of Respondents: 72 

Estimated Time Per Respondent: 8 hours 

Estimated Total Annual Burden Hours: 576 


Dated: January 18, 1996. 


V. CAROL Barr, 
Leader, 
Printing and Records Services Group. 


[Published in the Federal Register, January 30, 1996 (61 FR 3085)] 
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PUBLIC INFORMATION COLLECTION REQUIREMENTS; 
REQUEST FOR PUBLIC INPUT 


ESTABLISHMENT OF CONTAINER STATION 


AGENCY: U.S. Customs, Department of the Treasury. 


ACTION: Notice and request for comments. 


SUMMARY: The Department of the Treasury, as part of its continuing 
effort to reduce paperwork and respondent burden, Customs invites the 
general public and other Federal agencies to comment on an informa- 
tion collection requirement concerning the Establishment of Con- 
tainer Station. This request for comment is being made pursuant to the 
Paperwork Reduction Act of 1995 (Public Law 104-13; 44 U.S.C. 
3506(c)(2)(A)). 


DATES: Written comments should be received on or before April 1, 
1996, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, 
Printing and Records Services Group, Room 6216, 1301 Constitution 
Ave., N.W., Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: Norman Waits, Room 6216, 1301 
Constitution Avenue N.W., Washington, DC 20229, Tel. (202) 927-1551. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3506(c)(2)(A)). The comments should address the accuracy of the 
burden estimates and ways to minimize the burden including the use of 
automated collection techniques or the use of other forms of informa- 
tion technology, as well as other relevant aspects of the information 
collection. The comments that are submitted will be summarized and 
included in the Customs request for Office of Management and Budget 
(OMB) approval. All comments will become a matter of public record. 
In this document Customs is soliciting comments concerning the fol- 
lowing information collection: 

Title: Establishment of Container Station 

OMB Number: 1515-0117 

Form Number: N/A 

Abstract: This collection of information is required by Customs from 
the container station operator applicant to establish a container sta- 
tion that is independent of either an importing carrier or a bonded car- 
rier that may be established at any port or portion thereof where under 
the jurisdiction of the district director. 
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Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 

Estimated Number of Respondents: 177 

Estimated Time Per Respondent: 2 hours 

Estimated Total Annual Burden Hours: 354 


Dated: January 18, 1996. 


V. CAROL BaRR, 
Leader, 
Printing and Records Services Group. 


[Published in the Federal Register, January 30, 1996 (61 FR 3085)] 





U.S. CUSTOMS SERVICE 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, January 23, 1996. 
The following documents.of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
; STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


REVOCATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF LIGHTED MAGNIFIER FOR 
VIDEO GAME 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of a lighted magnifier for a video game. Notice of the proposed 
revocation was published November 22, 1995, in the CUSTOMS BULLE- 
TIN, Volume 29, Number 47. 


EFFECTIVE DATE: Merchandise entered or withdrawn form ware- 
house for consumption on or after April 8, 1996. 


FOR FURTHER INFORMATION CONTACT: Larry Ordet, Metals 
and Machinery Branch, Tariff Classification Appeals Division, (202) 
482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On September 6, 1995, Customs published a notice in the CusToMs 
BULLETIN, Volume 29, Number 47, proposing to revoke New York Ruling 
Letter (NY) 810663, issued by the Area Director of Customs, New York 
Seaport, on May 30, 1995, which concerned the classification of a 
lighted magnifier for a video game under subheading 9013.80.20, Har- 
monized Tariff Schedule of the United States (HTSUS), which provides 
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for other optical devices, appliances and instruments: magnifying 
glasses. No comments ware received. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that 
Customs is revoking NY 810663 to reflect the proper classification of 
the lighted magnifier, which is solely used to magnify and illuminate a 
“Gameboy” video game, under subheading 9504.90.40, HTSUS, which 
provides for accessories for game machines, other than coin- or token- 
operated. Headquarters Ruling Letter 958298 revoking NY 810663 is 
set forth in an Attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: January 17, 1996. 


THOMAS L. LOBRED, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, January 17, 1996. 


CLA-2 RR:TC:MM 958298 LTO 
Category: Classification 
Tariff No. 9504.90.40 
Mk. RICHARD MILLER 
RECOTON CORPORATION 
2950 Lake Emma Road 
Lake Mary, FL 32746 


Re: Lighted Magnifier; Section XVI, note 2; Chapter 90, note 1(k), 2; Chapter 95, note 3; 
Additional U.S. Rule of Interpretation 1(c); accessory; HQs 950166, 952673, 952716; 
NYs 812016, 812913; NY 810663 revoked. 


DEAR MR. MILLER: 

This is in response to your letter of August 7, 1995, requesting the classification of a 
lighted magnifier for a hand held video game under the Harmonized Tariff Schedule of the 
United States (HTSUS). Specifically, you request that we reconsider NY 810663, which 
was issued to you on May 30, 1995, by the Area Director of Customs, New York Seaport. 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by sec- 
tion 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. No. 103-182, 107 Stat 2057, 2186 (1993), notice of the 
proposed revocation of NY 810663 was published November 22, 1995, in the CuSTOMS BUL- 
LETIN, Volume 29, Number 47. 


Facts: 


The article in question is the “Light & Magnifier for the “Gameboy,” hand held video 
game (product number V357). The battery-powered, plastic article magnifies the video 
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game’s display screen, and, by the use of two small bulbs, illuminates it to allow the user to 
play the game in the dark. The light is also useful during the day to increase the contrast 
and sharpness of the screen. 


Issue: 


Whether the lighted magnifier is classifiable as an optical instrument (magnifying glass) 
under heading 9013, HTSUS, or as an accessory for arcade, table or parlor games under _ 
heading 9504, HTSUS. 


Law and Analysis: 


The General Rules of Interpretation (GRI’s) to the HTSUS govern the classification of 
goods in the tariff schedule. GRI 1 states, in pertinent part, that “for legal purposes, classi- 
fication shall be determined according to the terms of the headings and any relative section 
or chapter notes * * *.” 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized System. While not legally binding, 
and therefore not dispositive, the ENs provide acommentary on the scope of each heading 
of the Harmonized System, and are generally indicative of the proper interpretation of 
these headings. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

The headings under consideration are as follows: 


9013 —_ Liquidcrystal devices not constituting articles provided for more specifically 
in other headings; lasers, other than laser diodes; other optical appliances 
and instruments, not specified or included elsewhere in this chapter; parts 
and accessories thereof 

9504 = Articles for arcade, table or parlor games, including pinball machines, baga- 
telle, billiards and special tables for casino games; automatic bowling alley 
equipment; parts and accessories thereof 


In NY 810663, the Area Director of Customs, New York Seaport, held that the lighted 
magnifier was classifiable under subheading 9013.80.20, HTSUS, which provides for other 
optical appliances and instruments: magnifying glasses. You contend that the magnifier is 
classifiable as an accessory for a game machine under subheading 9504.90.40, HTSUS. 

With regard to the classification of accessories, Additional U.S. Rule of Interpretation 
l(c), HTSUS, states that “/i/n the absence of special language or context which otherwise 
requires * * * a provision for ‘parts’ or ‘parts and accessories’ shall not prevail over a spe- 
cific provision for such part or accessory [underlining added].” In the instant case, the 
“special language or context” contemplated by the above rule exists. 

Note 3 tochapter 95, HTSUS, provides that “parts and accessories which are suitable for 
use solely or principally with articles of this chapter are to be classified with those articles.” 
Thus, subject to note 1 to chapter 95, HTSUS (which is not at issue in this instance), ifthe 
articles in question are accessories that are solely or principally used with an article of 
chapter 95 (specifically, the article, table or parlor games of heading 9504, HTSUS), they 
must be classified under that heading, regardless of whether they are covered by another 
provision elsewhere in the tariff schedule (i.e., heading 9013, HTSUS). See HQ 952716, 
dated March 3, 1993 (wherein swimming pool thermometers were classified as swimming 
pool accessories under heading 9506, HTSUS, rather than as thermometers under heading 
9025, HTSUS); Chapter 90, note 1(k), HTSUS. See also Section XVI, note 2; Chapter 90, 
note 2, HTSUS (for contrasting treatment of parts and/or accessories). 

EN 95.04, pg. 1589, states that heading 9504, HTSUS, includes “[vJideo games (used 
with a television receiver or having a self-contained screen) * * *.” Thus, “Gameboy” video 
games are classifiable under heading 9504, HTSUS. See HQ 952673, dated February 3, 
1993 (wherein the “Sega CD,” video game was classified under heading 9504, HTSUS). The 
lighted magnifier, which is solely used with the “Gameboy” video game, magnifies and illu- 
minates the game’s display screen. The device, although not necessary to enable the game. 
to fulfill its intended function, facilitates its use and improves its operation. See HQ 
950166, dated November 8, 1991 (concerning the classification of “accessories” ). Thus, the 
lighted magnifier is a video game accessory, arid it is classifiable under subheading 
9504.90.40, HTSUS, which provides for accessories for game machines. See NY 812016, 
dated June 29, 1995; NY 812913, dated July 26, 1995 (concerning the classification of other 
video game accessories under subheading 9504.90.401 HTSUS). Accordingly, NY 810663 
must be revoked. 
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Holding: 

The “Light & Magnifier” is classifiable under subheading 9504.90.40, HTSUS, which 
provides for accessories for game machines, other than coin- or token-operated. The corre- 
sponding rate of duty for articles of this subheading is free. 

In accordance with 19 U.S.C. 1625(c)(1), this ruling will become effective 60 days after 
publication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 
U.S.C. 1625(c)(1) does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

THOMAS L. LOBRED, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 





REVOCATION OF CUSTOMS RULING LETTER RELATING 
TO TARIFF CLASSIFICATION OF A PADDED TEXTILE 
SHAMROCK PIN 


AGENCY: U.S. Customs Service, Department of Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of a padded textile shamrock pin. Notice of the proposed revocation 
was published on December 13, 1995, in the CusTOMS BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after April 8, 1996. 


FOR FURTHER INFORMATION CONTACT: Ann Segura Minardi, 
Food and Chemicals Classification Branch, (202-482-6958). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 13, 1995, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 29, Number 50, proposing to revoke Headquarters 
Ruling Letter (HRL) 083788, dated March 30, 1989, which classified a 
padded textile shamrock pin within subheading 9505.90.6000, Harmo- 
nized Tariff Schedule of the United States Annotated (HTSUSA), the 
provision for festive, carnival or other entertainment articles, includ- 
ing magic tricks and practical joke articles, parts and accessories 
thereof, other, other, and dutiable at the rate of 3.1 percent, ad valorem 
(currently, all the provisions of heading 9505, HTSUSA, are duty free 
under the column one rate). No comments were received in response to 
this notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
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tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of a padded textile shamrock pin to reflect the proper classification 
of the article under subheading 6217.10.9030, HTSUSA, which pro- 
vides for “Other made up clothing accessories; parts of garments or of 
clothing accessories, other than those of heading 6212: Accessories: 
Other: Of man-made fibers” which is dutiable under the general col- 
umn one rate of 15.4 percent ad valorem. The quota category is 659. 
HRL 958406 revoking HRL 083788, is set forth in the Attachment to 
this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: January 23, 1996. 


JOHN DURANT, 


Director, 
Tariff Classification Appeals Division. 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, January 23, 1996. 


CLA-2 RR:TC:FC 958406 ASM 
Category: Classification 


Tariff No. 6217.10.9030 
Ms. LAURA FUMAGALLI 


DaKIN, INC. 
PO. Box 7746 
San Francisco, CA 94120 


Re: Revocation of HRL 083788 concerning the tariff classification of a padded textile 
shamrock pin. 


DEAR MS. FUMAGALLI: 


This letter concerns the revocation of Headquarters Ruling Letter (HRL) 083788, dated 
March 30, 1989, regarding the classification of a padded textile shamrock pin. Pursuant to 
section 625, Tariff Schedule of 1930 (19 U.S.C. 1625), as amended by section 623 of Title VI 
(Customs Modernization) of the North American Free Trade Agreement Implementation 
Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), notice of the 
proposed revocation of HRL 083788 was published December 13, 1995, in the Customs 
BULLETIN, Volume 29, Number 30. 


Facts: 


In HRL 083788, the subject merchandise was described as designed in the shape of a 
shamrock with the message “Happy St. Paddy’s Day!” displayed on the front. The sham- 
rock is composed of man-made fibers and stuffed with polyester staple fibers. The sham- 
rock has a bow sewn by the stem and a metal clip on the back to attach to clothing. It was 
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further indicated in HRL 083788 that the finished product would include a musical chip to 
be activated by squeezing the shamrock. The music was to be of an Irish jig. 

HRL 083788 classified the padded textile shamrock pin under subheading 9505.90.6000, 
Harmonized Tariff Schedule of the United States Annotated (HTSUSA), as festive, carni- 
val or other entertainment articles, including magic tricks and practical joke articles, parts 
and accessories thereof other, other, and dutiable at the rate of 3.1 percent, ad valorem 
(currently, all the provisions of heading 9505, HTSUSA, are duty free under the column 
one rate). 


Issue: 


Whether the sample at issue is classifiable as a festive article in heading 9505, HTSUSA, 
or as an other made up clothing accessories of heading 6217, HTSUSA. 


Law and Analysis: 


Classification of merchandise under the HTSUSA, is made in accordance with the Gen- 
eral Rules of Interpretation (GRI’s). The systematic detail of the harmonized system is 
such that virtually all goods are classified by application of GRI 1, that is, according to the 
terms of the headings of the tariff schedule and any relative section or chapter notes. In the 
event that the goods cannot be classified solely on the basis of GRI 1, andif the headings and 
legal notes do not otherwise require, the remaining GRI’s may then be applied. The 
Explanatory Notes to the Harmonized Commodity Description and Coding System (EN’s), 
which represent the official interpretation of the tariff at the international level, facilitate 
classification under the HTSUSA by offering guidance in understanding the scope of the 
headings and GRI’s. 

Heading 9505, HTSUSA, includes articles which are for “Festive, carnival, or other 
entertainment purposes.” The EN’s to 9505, state that the heading covers: 

(A) Festive, carnival or other entertainment articles, which in view of their intended 
use are generally made of non-durable material. They include: 

(1) Decorations such as festoons, garlands, Chinese lanterns, etc., as well as vari- 

ous decorative articles made of paper, metal foil, glass fibre, etc., for Christmas 

trees (e.g., tinsel, stars, icicles), artificial snow, coloured balls, bells lanterns, etc. 


Cake and other decorations (e.g., animals, si which are traditionally 


aeons with a aeiacecu’ festival are also classi 

In general, snieethomdine is classifiable i in heading 9505, HTSUSA, as a festive article 
when the article, as a whole, meets the following criteria: 

1. is of nondurable material or, generally, is not purchased because of its extreme worth, 
or intrinsic value (e.g., paper, cardboard, metal foil, glass fiber, plastic, wood); 

2. functions primarily as a decoration (e.g., its primary function is not utilitarian); and 

Although this product may be of nondurable material, we have determined that it does 
not meet the criteria established for classification as a “festive” article within heading 
9505, HTSUSA. The article is purchased and intended to function primarily as “personal 
adornment” rather than as a “decoration” which is required for classification as a festive 
article. 

In HRL 087960, dated January 4, 1991, which involved the classification of an article 
claimed to be a “Christmas Corsage” pin, it was stated that “Although an article may have 
the design or ornamentation appropriate for use during a specific holiday, it may still not 
qualify for classification in the festive article provision.” Further, in HRL 951137, dated 
February 17, 1993, in classifying “pop-up” pins described as having various heart and ani- 
mal shapes, and the messages “I Love You” or “You’re Special,” it was determined that “the 
motif of an article is not dispositive of its classification and, consequently, does not trans- 
form an item into a festive article.” In both HRL 087960 and HRL 951137, the pins were 
classified under subheading 7117.90.5000, HTSUSA, as imitation jewelry (see also HRL 
087109, dated August 16, 1990, which classified a “Dancing Halloween Skeleton” pin in 
heading 7117, HTSUSA, as imitation jewelry). 

Finally, in HRL 958167, dated August 30, 1995, atextile shamrock pin, bearing the words 
“Happy St. Patrick’s Day” was classified under subheading 6217.10.9030, HTSUSA, 
because it was determined that the merchandise did not satisfy the requirements for classi- 
fication of an article under the festive article provision in heading 9505, HTSUSA, and was 
excluded from classification in chapter 71, HTSUSA (see legal notes to chapter 71, which 
state that the chapter does not cover goods of section XI textile and textile articles). Fur- 
ther, the ruling notes that Customs has classified similar textile pins under the appropriate 


_ here. 
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provisions in heading6217, HTSUSA, as other made up clothing accessories which are sim- 
ilar to the idea of “badges” affixed to clothing by a pin and thus considered accessories to 
garments. 

In view of the foregoing, it is our determination that the pin which was classified in HRL 
083788, as a “festive article” under heading 9505, HTSUSA, should now be classified as a 
“clothing accessory” under heading 6217, HTSUSA. 

Holding: 

The article identified in HRL 083733, dated March 30, 1989, as a padded textile sham- 
rock pin, is properly classified under subheading 6217.10.9030, HTSUSA, which provides 
for “Other made up clothing accessories; parts of garments or of clothing accessories, other 
than those of heading 6212: Accessories: Other: Of man-made fibers” which is dutiable 
under the general column one rate of 15.4 percent ad valorem. The quota category is 659. 

HRL 083788 dated March 30, 1989, is hereby revoked. In accordance with section 625, 
this ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. 
Publication of rulings or decisions pursuant to section 625 does not constitute a change of 
practice or position in accordance with section 177.10(c)(1), Customs Regulations (19 CFR 
177.10(c)(1)). 

The designated textile and apparel categories may be subdivided into parts. If so, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available we 
suggest your client check, close to the time of shipment, the Status Report on Current 
Import Quotas (Restraint Levels), an issuance of the U.S. Customs Service which is 
updated weekly and is available at the local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, your client should contact the 
local Customs office prior to importing the merchandise to determine the current status of 
any import restraints or requirements. 

JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 





MODIFICATION OF CUSTOMS RULING LETTERS 
RELATING TO TARIFF CLASSIFICATION OF ACYCLOVIR 


AGENCY: U.S. Customs Service, Department of Treasury. 


ACTION: Notice of modification of tariff classification ruling letters. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying three rulings pertaining to the tariff 
classification of Acyclovir (CAS 59277-89-3). Notice of the proposed 
modifications has been published December 13, 1995, in the CusTOoMsS 
BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after April 8, 1996. 


FOR FURTHER INFORMATION CONTACT: Ann Segura Minardi, 
Food and Chemicals Classification Branch, (202-482-6958). 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 13, 1993, Customs published a notice in the Customs 
BULLETIN, Volume 29, Number 50, proposing to modify NYRL (New 
York Ruling Letter) 840663, dated May 18, 1989, NYRL 845649, dated 
October 17, 1989, and NYRL 889635, dated October 8, 1993. 

In New York Ruling Letter (NYRL) 840663, dated May 18, 1989, and 
NYRL 845649, dated October 17, 1989, the drug, Acyclovir was classi- 
fied within subheading 2933.90.2800, Harmonized Tariff Schedule of 
the United States Annotated (HTSUSA), dutiable at 8.1 percent ad val- 
orem under the general column one rate. NYRL 889635, dated October 
8, 1993, classified Acyclovir under subheading 2933.90.9000, HTSUSA, 
dutiable under the general column one rate, at 3.7 percent ad valorem. 
No comments were received in response to this notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying three rulings pertaining to the tariff 
classification of Acyclovir (CAS 59277-89-3). 

In this case, Acyclovir contains a pyrimidine ring which is classifiable 
in subheading 2933.59, HTSUSA, and it is our determination that this 
product would thereby be precluded from classification in any other 
subheading. Accordingly, pursuant to GRI 1, Acyclovir is properly clas- 
sifiable within subheading 2933.59.5900, HTSUSA, which specifically 
provides for heterocyclic compounds containing a pyrimidine ring, as 
follows: “Heterocyclic compounds with nitrogen hetero-atom(s) only; 
nucleic acids and their salts: Compounds containing a pyrimidine ring 
(whether or not hydrogenated) or piperazine ring in the structure; 
nucleic acids and their salts: Other: Drugs: Other.” The rate of duty at 
the general column one rate is 3.7 percent ad valorem. HRL 958635, 
958636, and 958637, which respectively revoke NYRL 840663, 845649, 
and 889635, are set forth in the Attachment to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: January 23, 1996. 


JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, January 23, 1996. 


CLA-2 RR:TC:FC 958635 ASM 
Category: Classification 


Tariff No. 2933.59.5900 
Ms. ALICE WHITE 


S.S.T. CORPORATION 
635 Brighton Road (PO. Box 1649) 
Clifton, NJ 07015-1649 


Re: Modification of NYRL 840663 concerning the tariff classification of Acyclovir (CAS 
59277-89-3). 


DEAR MS. WHITE: 

This letter concerns the modification of New York Ruling Letter (NYRL) 840663, dated 
May 18, 1989, regarding the tariff classification of the anti-viral drug, Acyclovir (CAS 
59277-89-3). Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter sec- 
tion 625), notice of the proposed modification of NYRL 840663 was published December 13, 
1995, in the CUSTOMS BULLETIN, Volume 29, Number 50. 


Facts: 

The subject product, Acyclovir, is being imported for use as an antiviral drug for human 
consumption. 

In NYRL 840663, the drug, Acyclovir, was classified under 2933.90.2800, Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA), a provision which was dutiable 
at 8.1 percent ad valorem under the general column one rate, to section 625, Tariff Act of 
1930 (19 U.S.C. 1625), as amended by section 623 of Title VI (Customs Modernization) of 


the North American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993) (hereinafter section 625), notice of the proposed modification of 
NYRL 840663 was published December 13, 1995, in the CUSTOMS BULLETIN, Volume 29, 
Number 50. 


Issue: 
What is the proper classification under the HTSUSA of Acyclovir (CAS 59277-89-3)? 
Law and Analysis: 


Classification of merchandise under the HTSUSA, is made in accordance with the Gen- 
eral Rules of Interpretation (GRI’s). The systematic detail of the harmonized system is 
such that virtually all goods are classified by application of GRI 1, that is, according to the 
terms of the headings of the tariff schedule and any relative section or chapter notes. In the 
event that the goods cannot be classified solely on the basis of GRI 1, and ifthe headings and 
legal notes do not otherwise require, the remaining GRI’s may then be applied. The 
Explanatory Notes tothe Harmonized Commodity Description and Coding System (EN’s), 
which represent the official interpretation of the tariff at the international level, facilitate 
classification under the HTSUSA by offering guidance in understanding the scope of the 
headings and GRI’s. 

An examination of the chemical structure of Acyclovir shows that it is a heterocyclic, 
non-aromatic compound. According to Additional U.S. Note 2(a) to Section VI, HTSUSA, 
the term “aromatic” refers to chemical compounds containing one or more fused or 
unfused benzene rings. Additional U.S. Note 2(b) to Section VI, HTSUSA, states that a 
“modified aromatic” must have at least one six-membered heterocyclic ring containing no 
less than four carbon atoms and having an arrangement of molecular bonds as in the ben- 
zene or quinone ring, but does not include a structure in which one or more pyrimidine 
rings are the only rings present. Acyclovir is not a “aromatic” or “modified aromatic” com- 
pound because it lacks a benzene ring and only contains a pyrimidine ring and an imidazole 
ring, fused to each other. 

In this case, Acyclovir contains a pyrimidine ring which is classifiable in subheading 
2933.59, HTSUSA, and it is our determination that this product would thereby be pre- 
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cluded from classification in any other subheading. Accordingly, pursuant to GRI 1, Acyclo- 
vir is properly classifiable within subheading 2933.59.5900, HTSUSA, which officially 
provides for heterocyclic compounds containing a pyrimidine ring. 

Holding: 

The product identified is properly classifiable within subheading 2933.59.5900, 
HTSUSA, which provides for “Heterocycliccompounds with nitrogen hetero-atom(s) only; 
nucleic acids and their salts: Compounds containing a pyrimidine ring (whether or not 
hydrogenated) or piperazine ring in the structure; nucleic acids and their salts: Other: 
Drugs: Other.” The general column one rate of duty is 3.7 percent ad valorem. 

NYRL 840663, dated May 18, 1989, is hereby modified. In accordance with section 625, 
this ruling will become effective 60 days after its Publication in the CUSTOMS BULLETIN. 
Publication of rulings or decisions pursuant to section 625 does not constitute a change of 
practice or position in accordance with section 177.10(c)(1), Customs Regulations (19 CFR 
177.10(c)(1)). 

This merchandise may be subject to the regulations of the Food and Drug Administra- 
tion. You may contact them at 5600 Fishers Lane, Rockville, MD 20857, (202) 857-8400. 

JOHN DURANT, 
Director, 
Tariff Classification Appeals Division, 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, January 23, 1996. 


CLA-2 RR:TC:FC 958636 ASM 
Category: Classification 


Tariff No. 2933.59.5900 
Ms. CHARLENE WAKAI 


BETACHEM, INC. 
PO. Box 682 
Franklin Lakes, NJ 07417 


Re: Modification of NYRL 845649 concerning the tariff classification of Acyclovir (CAS 
59277-89-3). 


DEAR MS. WaKAI: 

This letter concerns the modification of New York Ruling Letter (NYRL) 845649, dated 
October 17, 1989, regarding the tariff classification of the anti-viral drug, Acyclovir (CAS 
59277-89-3), to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 
of Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), 
notice of the proposed modification of NYRL 845649 was published December 13, 1995, in 
the CUSTOMS BULLETIN, Volume 29, Number 50. 


Facts: 


The subject product, Acyclovir, is being imported for use as an antiviral drug for human 
consumption. 

In NYRL 845649, the drug, Acyclovir, was classified under 2933.90.2800, Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA), a provision which was dutiable 
at 8.1 percent ad valorem under the general column one rate. 


Issue: 
What is the proper classification under the HTSUSA of Acyclovir (CAS 59277-89-3)? 
Law and Analysis: 


Classification of merchandise under the HTSUSA, is made in accordance with the Gen- 
eral Rules of Interpretation (GRI’s). The systematic detail of the harmonized system is 
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such that virtually all goods are classified by application of GRI 1, that is, according to the 
terms of the headings of the tariff schedule and any relative section or chapter notes. In the 
event that the goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRI’s may then be applied. The 
Explanatory Notes to the Harmonized Commodity Description and CodingSystem (EN’s), 
which represent the official interpretation of the tariff at the international level, facilitate 
classification under the HTSUSA by offering guidance in understanding the scope of the 
headings and GRI’s. 

An examination of the chemical structure of Acyclovir shows that it is a heterocyclic, 
non-aromatic compound. According to Additional U.S. Note 2(a) to Section VI, HTSUSA, 
the term “aromatic” refers to chemical compounds containing one or more fused or 
unfused benzene rings. Additional U.S. Note 2(b) to Section VI, HTSUSA, states that a 
“modified aromatic” must have at least one six-membered heterocyclic ring containing no 
less than four carbon atoms and having a arrangement of molecular bonds as in the ben- 
zene or quinone ring, but does not include a structure in which one or more pyrimidine 
rings are the only rings present. Acyclovir is not an “aromatic” or “modified aromatic” 
compound because it lacks a benzene ring and only contains a pyrimidine ring and an imi- 
dazole ring, fused to each other. 

In this case, Acyclovir contains a pyrimidine ring which is classifiable in subheading 
2933.59, HTSUSA, and it is our determination that this product would thereby be pre- 
cluded from classification in any other subheading. Accordingly, pursuant to GRI 1, Acyclo- 
vir is properly classifiable within subheading 2933.59.5900, HTSUSA, which specifically 
provides for heterocyclic compounds containing a pyrimidine ring. 

Holding: 

The product identified is properly classifiable within subheading 2933.59.5900, 
HTSUSA, which provides for “Heterocyclic compounds with nitrogen hetero-atom(s) only; 
nucleic acids and their salts: Compounds containing a pyrimidine ring (whether or not 
hydrogenated) or piperazine ring in the structure; nucleic acids and their salts: Other: 
Drugs: Other.” The general column one rate of duty is 3.7 percent ad valorem. 

NYRL 845649, dated October 17, 1989, is hereby modified. In accordance with section 
625, this ruling will become effective 60 days alter its Publication in the CUSTOMS BULLE- 
TIN. Publication ofrulings or decisions pursuant to section 625 does not constitute a change 
of practice or position in accordance with section 177.10(c)(1), Customs Regulations (19 
CFR 177.10(c)(1)). 

This merchandise may be subject to the regulations of the Food and Drug Administra- 
tion. You may contact them at 5600 Fishers Lane, Rockville, MD 20857, (202) 857-8400. 

JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 
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[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, January 23, 1996. 


CLA-2 RR:TC:FC 958637 ASM 
Category: Classification 


Tariff No. 2933.59.5900 
Ms. JOAN VON DOEHREN 


MANAGER IMPORT/EXPORT 
INTERCHEM CORPORATION 
120 Route 17 North 

PO. Box 1579 

Paramus, NJ 07653-1579 


Re: Modification of NYRL 889635 concerning the tariff classification of Acyclovir (CAS 
59277-89-3). 


DEAR MS, VON DOEHREN: 

This letter concerns the modification of New York Ruling Letter (NYRL) 889635, dated 
October 8, 1993, regarding the tariff classification of the anti-viral drug, Acyclovir (CAS 
59277-89-3). Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter sec- 
tion 625), notice of the proposed modification of NYRL 889635 was published December 13, 
1995, in the CUSTOMS BULLETIN, Volume 29, Number 50. 


Facts: 

The subject product, Acyclovir, is being imported for use as an antiviral drug for human 
consumption. , 

In NYRL 889635, the drug, Acyclovir, was classified under 2933.90.9000, Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA), which provides for “Hetero- 
cyclic compounds with nitrogen hetero-atom(s) only; nucleic acids and their salts: Other: 


Other: Other: Drugs.” The rate of duty for this provision under the general column one 
rate is 3.7 percent ad valorem. 


Issue: 
What is the proper classification under the HTSUSA of Acyclovir (CAS 59277-89-3)? 
Law and Analysis: 


Classification of merchandise under the HTSUSA, is made in accordance with the Gen- 
eral Rules of Interpretation (GRI’s). The systematic detail of the harmonized system is 
such that virtually all goods are classified by application of GRI 1, that is, according to the 
terms of the headings of the tariff schedule and any relative section or chapter notes. In the 
event that the goods cannot be classified solely on the basis of GRI 1, andif the headings and 
legal notes do not otherwise require, the remaining GRI’s may then be applied. The 
Explanatory Notes to the Harmonized Commodity Description and Coding System (EN’s), 
which represent the official interpretation of the tariff at the international level, facilitate 
classification under the HTSUSA by offering guidance in understanding the scope of the 
headings and GRI’s. 

An examination of the chemical structure of Acyclovir shows that it is a heterocyclic, 
non-aromatic compound. According to Additional U.S. Note 2(a) to Section VI, HTSUSA, 
the term “aromatic” refers to chemical compounds containing one or more fused or 
unfused benzene rings. Additional U.S. Note 2(b) to Section VI, HTSUSA, states that a 
“modified aromatic” must have at least one six-membered heterocyclic ring containing no 
less than four carbon atoms and having an arrangement of molecular bonds as in the ben- 
zene or quinone ring, but does not include a structure in which one or more pyrimidine 
rings are the only rings present. Acyclovir is not an “aromatic” or “modified aromatic” 
compound because it lacks a benzene ring and only contains a pyrimidine ring and an imi- 
dazole ring, fused to each other. 

In this case, Acyclovir contains a pyrimidine ring which is classifiable in subheading 
2933.59, HTSUSA, and it is our determination that this product would thereby be pre- 
cluded from classification in any other subheading. Accordingly, pursuant to GRI 1, Acyclo- 
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vir is properly classifiable within subheading 2933.59.5900, HTSUSA, which specifically 
provides for heterocyclic compounds containing a pyrimidine ring. 
Holding: 

The product identified is properly classifiable within subheading 2933.59.5900, 
HTSUSA, which provides for “Heterocycliccompounds with nitrogen hetero-atom(s) only; 
nucleic acids and their salts: Compounds containing a pyrimidine ring (whether or not 
hydrogenated) or piperazine ring in the structure; nucleic acids and their salts: Other: 
Drugs: Other.” The general column one rate of duty is 3.7 percent ad valorem. 

NYRL 889635, dated October 8, 1993, is hereby modified. In accordance with section 
625, this ruling will become effective 60 days after its Publication in the CUSTOMS BULLE- 
TIN. Publication of rulings or decisions pursuant to section 625 does not constitute a change 
of practice or position in accordance with section 177.10(c)(1), Customs Regulations (19 
CFR 177.10(c)(1)). 

This merchandise may be subject to the regulations of the Food and Drug Administra- 
tion. You may contain them at 5600 Fishers Lane, Rockville, MD 20857, (202) 857-8400. 

JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 





MODIFICATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF SANTA STYLE BASEBALL CAPS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
patties that Customs is modifying a ruling pertaining to the tariff 
classification of certain Santa style baseball caps. Notice of the pro- 
posed modification was published November 29, 1995, is the Customs 
BULLETIN. 


DATE: Merchandise entered or withdrawn from warehouse for con- 
sumption on or after April 8, 1996. 


FOR FURTHER INFORMATION CONTACT: Josephine Baiamonte, 
Textile Branch, (202) 482-7058. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On November 29, 1995, Customs published in the CUSTOMS BULLETIN, 
Volume 29, Number 48, a notice proposing to modify New York ruling 
letter 810808. That ruling classified two styles of Holiday Christmas 
caps in heading 6503, Harmonized Tariff Schedule of the United States 
Annotated (HTSUSA), as felt hats made from the hat bodies or plateaux 
of heading 6501, HTSUSA. This office has reviewed the decision in NY 
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810808 and it is our opinion that it is in error. It is the opinion of this 
office that the subject felt hats are more specifically provided for in 
heading 6505, HTSUSA, as hats made up of man-made felt material in 
the piece. 

No comments were received in response to our notice of intent to 
modify NY 810808. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying NY 810808 to reflect proper classifica- 
tion of the Santa style baseball caps in subheading 6505.90.8090, 
HTSUSA. HQ 958391 revoking NY 810808 is set forth as an attach- 
ment to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: January 19, 1996. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, January 19, 1996. 


CLA-2 RR:TC:TE 958391 jb 
Category: Classification 


Tariff No. 6505.90.8090 
HENRY E. KLOCH JR. 


HENRY E. KLOcH & Co. 
8526 E. Florence Ave. 
Downey, CA 90240 


Re: Modification of NY 810808; classification of holiday caps; caps made of man-made felt 
material in the piece; heading 6505, HTSUSA. 


DEAR MR. KLOCH: 

On June 6, 1995, our New York office issued to you New York ruling letter (NY) 810808, 
classifying two styles of Santa baseball caps with holiday sayings. Thisis to inform you that 
the classification determination in NY 810808 is incorrect. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 
of Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), 
notice of the proposed modification of NY 810808 was published November 29, 1995, in the 
CUSTOMS BULLETIN, Volume 29, Number 48. 


Facts: 


The subject merchandise consists of two styles of Holiday Christmas caps composed of 
polyester felt fabric. The first style is designed as a baseball cap consisting of six panels at 
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the crown, a peak and an adjustable strap at the back: At the front of the cap are the words 
“HO! HO! HO!”. The second style is designed as a stocking cap with a white fluffy ball at the 
end of the stiff peak. At the front of the cap are the words “Happy Holiday”. 

Both styles were classified in subheading 6503.00.9000, HTSUSA, which provides for, 
among other things, felt hats and other felt headgear made from the hat bodies, hoods or 
plateaux of heading 6501, HTSUSA. 


Law and Analysis: 


Classification of merchandise under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA) is governed by the General Rules of Interpretation (GRI). 
GRI 1 provides that classification shall be determined according to the terms of the head- 
ings and any relative section or chapter notes, taken in order. Merchandise that cannot be 
classified in accordance with GRI 1 is to be classified in accordance with subsequent GRI. 

Heading 6503, HTSUSA, provides for felt hats and other felt headgear, made from the 
hat bodies, goods or plateaux of heading 6501, whether or not lined or trimmed. The subject 
hats are not made from the hat bodies or plateaux of heading 6501; they are made up of 
man-made felt material in the piece. As such, the subject hats were incorrectly classified in 
heading 6503, HTSUSA. 

Heading 6505, HTSUSA, provides for, among other things, hats and other headgear, 
made up of felt material in the piece. Accordingly, the subject polyester felt fabric hats are 
correctly classified in the proper provision of heading 6505, HTSUSA. 

Holding: 

The subject Santa style baseball caps are properly classified in subheading 6505.90.8090, 
HTSUSA, which provides for, hats and other headgear, knitted or crocheted, or made up 
from lace, felt or other textile fabric, in the piece (but not in strips), whether or not lined or 
trimmed; hair-nets of any material, whether or not lined or trimmed: other: of man-made 
fibers: not in part of braid: other: other: other. The applicable rate of duty is 21.3 cents per 
kilogram plus 7.8 percent ad valorem, and the quota category is 659. 

The designated textile and apparel category may be subdivided into parts. Ifso, visaand 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status on Current Import Quotas 
(Restraint Levels) an issuance of the U.S. Customs Service, which is updated weekly and is 
available at the local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact the local 
Customs office prior to importing the merchandise to determine the current applicability 
of any import restraints or requirements. 

In accordance with section 625, this ruling will become effective 60 days after its publica- 
tion in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute a change of practice or position in accordance with section 177.10(c)(1), 
Customs Regulations (19 CFR 177.10(c)(1)). 

HUBBARD VOLENICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 
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MODIFICATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF TOYS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057 (1993)), this notice advises inter- 
ested parties that Customs is modifying a ruling letter pertaining to the 
tariff classification of doll-related, toy carrying cases. Notice of the pro- 
posed modification was published December 13, 1995, in the CusToMs 
BULLETIN, Volume 29, Number 50. 


EFFECTIVE DATE: This decision is effective for merchandise entered 


or withdrawn from warehouse for consumption on or after April 8, 
1996. 


FOR FURTHER INFORMATION CONTACT: Greg Deutsch, Office of 
Regulations and Rulings, Textile Branch (202) 482-6976. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 13, 1995, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 29, Number 50, proposing to modify a a ruling letter 
pertaining to the classification of four small doll-related carrying cases. 
In New York Ruling Letter (NYRL) 809098, issued April 28, 1995, Cus- 
toms classified four small carrying cases (with outer surfaces of various 
materials) in heading 4202, Harmonized Tariff Schedule of the United 
States (HTSUS), as trunks, suitcases, vanity cases * * * and similar con- 
tainers. The notice indicated Customs intent to classify the cases in sub- 
heading 9503.90.0030, HTSUSA, the provision for “Other toys * * * 
and accessories thereof: Other, Other: Other toys (except models), not 
having a spring mechanism.” No comments were received concerning 
the matter. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057 (1993)), this notice advises inter- 
ested parties that Customs is modifying a ruling letter pertaining to the 
classification of doll-related toy cases Headquarters Ruling Letter 
(HRL) 958180 modifies NYRL 809098, and is attached to this 
document. 
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Publications of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position as contemplated in section 
117.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: January 18, 1996. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, January 18, 1996. 


CLA-2 RR:TC:TE 958180 GGD 
Category: Classification 


Tariff No. 9503.90.0030 
SUZANNE B. BARNETT, ESQUIRE 


GRUNFELD, DESIDERIO, LEBOWITZ & SILVERMAN 
245 Park Avenue 
New York, NY 10167-0002 


Re: Modification of New York Ruling Letter (NYRL) 809098; “Doll-Related Toy Cases;” 
other toys; not carrying cases of 4202, HTSUS. 


DEAR MS. BARNETT: 

This letter is in response to your request dated July 13, 1995, on behalf of your client, 
Pleasant Company, for reconsideration of NYRL 809098, issued April 28, 1995, concerning 
the classification under the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA) of four doll-related carrying cases imported from Taiwan and/or China. Sam- 
ples were submitted with the request. 

In NYRL 809098, Customs classified four small carrying cases. Two vinyl-covered cases 
were classified in subheading 4202.12.2085, HTSUSA, the provision for “Trunks, suit- 
cases, vanity cases, attache cases, briefcases, school satchels and similar containers: With 
outer surface of plastics or of textile materials: With outer surface of plastics, Other: 
Other.” One case covered with textile materials was classified in subheading 4202.12.8030, 
HTSUSA, textile category 670, the provision for “Trunks * * * and similar containers: 
With outer, surface of plastics or of textile materials: With outer surface of textile materi- 
als: Other, Attache cases, brief cases, school satchels, occupational luggage cases and simi- 
lar containers: Other: Of man-made fibers.” One paper-covered case was classified in 
subheading 4202.19.0000, HTSUSA? the provision for “Trunks * * * and similar contain- 
ers: Other.” We have reviewed NYRL 809098 and have found it to be partially in error. The 
correct classification is as follows. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of 
Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), 
notice of the proposed modification of NYRL 809098 was published on December 13, 1995, 
in the CUSTOMS BULLETIN, Volume 29, Number 50. 


Facts: 


Each of the four sample articles is a small, sturdy replica of a period travel case that is 
designed not only to contain/transport a large doll’s accessories, but also (and principally) 
to be played with while playing with a doll. Item no. EWAL-01 is a vinyl-covered, decora- 
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tively-trimmed replica of a rounded-top, trunk-style case, measuring approximately 5% 
inches in length by 3 inches in width by 3% inches in height. Item no. SWAL-01 is a vinyl- 
covered replica of a valise, measuring approximately 6 inches in length by 3 inches in width 
by 4 inches in height. Item no. MWAL-01 is a plaid fabric-covered, decoratively trimmed 
replica of a suitcase, measuring approximately 6 inches in length by 2% inches in width by 
4inches in height. Item no. AWAL-01 is a decorative, paper-covered, oval-shaped replica of 
a bandbox (hatbox) with leather straps. The item measures approximately 5 inches in 
length by 4 inches in width by 3 inches in height. All of the articles open and close. All (with 
the exception of the bandbox, which has cnly small straps) have latches and small handles. 
The cases are marketed as accessories to dolls in “The American Girls Collection,” a line of 
historically authentic books, dolls, and related accessories. The size of the cases is essen- 
tially proportional to dolls that measure approximately 18 inches in height. 


Issue: 


Whether the articles are classified in heading 4202, HTSUS, as trunks, suitcases, vanity 
cases * * * and similar containers; or in heading 9503, HTSUS, as other toys not having a 


spring mechanism. 
Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRI). The systematic detail of the harmonized system is such that virtually all 
goods are classified by application of GRI 1, that is, according to the terms of the headings of 
the tariff schedule and any relative Section or Chapter Notes. In the event that the goods 
cannot be classified solely on the basis of GRI 1, and if the headings and legal notes do not 
otherwise require, the remaining GRI may then be applied. The Explanatory Notes (EN) to 
the Harmonized Commodity Description and Coding System, which represent the official 
interpretation of the tariff at the international level, facilitate classification under the 
HTSUS by offering guidance in understanding the scope of the headings and GRI. 

Heading 4202, HTSUS, provides, in part, for “Trunks, suitcases, vanity cases * * * and 
similar containers * * *.” Note 1(1) tochapter 42 states that “[t]his chapter does not cover: 
Articles of chapter 95 (for example, toys, games, sports equipment) * * *.” The EN to head- 
ing 4202 indicate that the containers covered by the heading may be rigid or with a rigid 
foundation, or soft and without foundation, and that the articles covered by the first part of 
the heading may be of any material. 

In Totes, Incorporated v. United States, 69 F.3d 495 (Fed. Cir. 1995), the Court of Interna- 
tional Trade (CIT) held that the essential characteristics and purposes of the heading 4202 
exemplars are to organize, store, protect and carry various items. Although the four carry- 
ing cases are able to serve the purposes enumerated by the CIT, the items are not, in 
essence, principally functional. 

Chapter 95, HTSUS, covers “toys, games and sports equipment; parts and accessories 
thereof.” Note 1(d) to chapter 95 states that “[t]his chapter does not cover: Sports bags or 
other containers of heading 4202 * * *.” Heading 9503, HTSUS, provides for “Other toys 
* * * and accessories thereof,” i.e., all toys not specifically provided for in the other head- 
ings of chapter 95. Although the term “toy” is not defined in the tariff, the EN to chapter 95 
indicate that a toy is an article designed for the amusement of children or adults. It has 
been Customs position that the amusement requirement means that toys should be 
designed and used principally for amusement. The EN to heading 9503 indicate that cer- 
tain toys (e.g., electric irons, sewing machines, musical instruments, etc.) may be capable 
of alimited “use,” but they are generally distinguishable by their size and limited capacity 
from real sewing machines, etc. 

Although the four cases are small replicas of full-size, period travel cases, only the size of 
the handles/straps limits their uses as functional containers. It is the fact that the articles 
are designed principally for amusement (i.e., doll play), however, that precludes them from 
beingprima facie classifiable in heading 4202, HTSUS. As toys, the items are excluded from 
coverage in heading 4202 by Note 1(1) to chapter 42. It is our determination that heading 
9503 most accurately provides, for the four small carrying cases, and that they are classi- 
fied in subheading 9503.90.0030, HTSUSA. 

Holding: 

The four carrying cases, identified by item nos, EWAL-01, SWAL-01, MWAL-01, and 
AWAL-01, are properly classified in subheading 9503.90.0030, HTSUSA, the provision for 
“Other toys * * * and accessories thereof: Other, Other: Other toys (except models), not 
having a spring mechanism.” The applicable duty rate is free. 
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NYRL 809098, issued April 28, 1995, is hereby modified. 

In accordance with section 625, this ruling will become effective 60 days from its publica- 
tion in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute a change of practice or position in accordance with section 177.10(c)(1), 
Customs Regulations (19 CFR 177.10(c)(1)). 

HUBBARD VOLENICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 





MODIFICATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF A BACKPACK 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat 2057), this notice advises interested par- 
ties that Customs is modifying a ruling pertaining to the tariff classifi- 
cation of a backpack. Notice of the proposed modification was published 
November 29, 1995, in the Customs BULLETIN. 


DATE: Merchandise entered or withdrawn from warehouse or con- 
sumption on or after April 8, 1996. 


FOR FURTHER INFORMATION CONTACT: Josephine Baiamonte, 
Textile Branch, (202) 482-7058. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On November 29, 1995, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 29, Number 48, proposing to modify District ruling 
letter (DD) 807092, dated March 21, 1995. That ruling classified a 
cotton corduroy backpack of pile construction in subheading 
4202.92.1500, HTSUSA, which provides for travel bags not of pile or 
tufted construction. This office has reviewed the decision in DD 807092 
and it is our opinion that it is in error. It is the opinion of this office that 
the subject corduroy backpack is correctly classified in subheading 
4202.92.3015, HTSUSA, which provides for, among other things, other 
travel bags of cotton. 

One comment was received in response to our notice of intent to 
modify DD 807092. 

The proposed modification published in the CUSTOMS BULLETIN on 
November 29, 1995, contained an error in the holding wherein it stated 
that the correct classification of the corduroy backpack is in subheading 
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4202.92.3020, HTSUSA. As we have stated above and as is set forth in 
the attachment to this document, the correct classification for the sub- 
ject backpack is in subheading 4202.92.3015, HTSUSA. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying DD 807092 to reflect proper classifica- 
tion of the corduroy backpack in subheading 4202.92.3015, HTSUSA. 
HQ 958339 modifying DD 807092 is set forth as an attachment to this 
document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: January 17, 1995. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC, January 17, 1996. 


CLA-2 RR:TC:TE 958339 jb 
Category: Classification 


Tariff No. 4202.92.3015 
WILLIAM A. VOLLMERHAUSEN 


KMART CORPORATION 
3100 West Big Beaver Road 
Troy, MI 48084-3163 


Re: Modification of DD 807092; cotton corduroy backpack; cotton corduroy fabricis of pile 
construction; subheading 4202.92.3015, HTSUSA. 


DEAR MR. VOLLMERHAUSEN: 

On March 21, 1995, our Seattle Washington office issued to you District ruling letter 
(DD) 807092, regarding the classification of a cotton corduroy backpack. This is to inform 
you that this office has had occasion to review that ruling and we have determined that it is 
in error. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of 
Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), 
notice of the proposed modification of DD 807092 was published November 29, 1995, in the 
CUSTOMS BULLETIN, Volume 29, Number 48. 


Facts: 


The merchandise at issue consists of a backpack constructed of 100 percent cotton 
corduroy fabric. In DD 807092, the subject backpack was classified in subheading 
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4202.92.1500, HTSUSA, in the provision for travel bags with an outer surface of textile 
materials, not of pile or tufted construction. 


Issue: 
What is the proper classification of the merchandise at issue? 


Law and Analysis: 


Classification of merchandise under the Harmonized Tariff Schedule ‘of the United 
States Annotated (HTSUSA) is governed by the General Rules of Interpretation (GRI). 
GRI 1 provides that classification shall be determined according to the rules of the head- 
ings and any relative section or chapter notes, taken in order. Merchandise that cannot be 
classified in accordance with GRI 1 is to be classified in accordance with subsequent GRI. 

Heading 4202, HTSUSA, provides for, among other things, travel bags. Thesubject back- 
pack is constructed of 100 percent cotton corduroy fabric. As cotton corduroy is a pile 
construction, the subject backpack cannot be classified in subheading 4202.92.1500, 
HTSUSA, which is a tariff provision for travel bags not of pile or tufted construction. The 
subject backpack is properly classifiable in the tariff provision within heading 4202, 
HTSUSA, which provides for travel bags other than those not of pile or tufted construction. 


Holding: 


The subject cotton corduroy fabric backpack is properly classifiable in subheading 
4202.92.3015, HTSUSA, which provides for, among other things, travel bags, with outer 
surface of textile materials; other: other: other: of cotton. The applicable rate of duty is 19.5 
percent ad valorem and the quota category is 369. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, we suggest that you check, close to the time of shipment, the 
Status Report on Current Import Quotas (Restrain Levels) an issuance of the Customs Ser- 
vice which is updated weekly and is available at the local Custom office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact the local 
Customs office to determine the current status of any import restraints or requirements. 

In accordance with section 625, this ruling will become effective 60 days after its publica- 
tion in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute a change of practice or position in accordance with section 177.10(c)(1), 
Customs Regulations (19 CFR 177.10(c)(1)). , 

HUBBARD VOLENICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 
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MODIFICATION OF RULING LETTER RELATING TO 
THE TARIFF CLASSIFICATION OF A JACKET 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement. Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057, 2186 (1993)), this notice advises 
interested parties that Customs is modifying a ruling pertaining to the 
tariff classification of a jacket. Notice of the proposed modification was 
published December 6, 1995, in the CUSTOMS BULLETIN, Volume 29, 
Number 49. 


EFFECTIVE DATE: This decision is effective for merchandise entered 


or withdrawn from warehouse for consumption on or after April 8, 
1996. 


FOR FURTHER INFORMATION CONTACT: Cathy Braxton, Textile 
Classification Branch (202) 482-7048. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 6, 1995, Customs published a notice in the Customs 
BULLETIN, Volume 29, Number 49, proposing to modify New York Rul- 
ing Letter 807878, dated April 4, 1995, concerning the tariff classifica- 
tion of a jacket. No comments were received from interested parties. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057, 2186 (1993)), this notice advises 
interested parties that Customs is modifying NYRL 807878 to reflect 
proper classification of the subject jacket in subheading 6201.95.1500 
of the Harmonized Tariff Schedule of the United States Annotated, 
which provides for men’s cotton water resistant anoraks, windbreakers 
and similar articles. HRL 958191, modifying NYRL 807878, is set forth 
in the Attachment to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1). 


Dated: January 18, 1996. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachment] 
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[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, January 18, 1996. 


CLA-2 RR:TC:TE 938191 CAB 
Category: Classification 


Tariff No. 6201.92.1500 
ROBERT PERSILY 


FREIGHT BROKERS INTERNATIONAL, INC. 
1200 Brunswick, Avenue 

PO. Box 960219 

Inwood, NY 11096-0219 


Re: Modification of NYRL 807878, dated April 4, 1995; Heading 6201. 


DEAR MR. PERSILY: 

This is regarding New York Ruling Letter (NYRL) 807878 issued to you by the Area 
Director at JFK Airport on April 4, 1995. NYRL 807878 was issued to you on behalf of your 
client, J. Crew Group, Inc. After reviewing this ruling, Customs Headquarters believes that 
it was in error. Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as 
amended by section 623 of Title VI (Customs Modernization), of the North American Free 
Trade Agreement Implementation Act, Pub. L. No. 103-182, 107 Stat. 2057, 2186 (1993), 
notice of the proposed modification of NYRL 807878 was published on December 6, 1995, in 
the CUSTOMS BULLETIN, Volume 29, Number 49. 


Facts: 


The garment at issue Style 7723, is described as a unisex woven cotton barn jacket with 
polyurethane coating on the underside of the outer shell. The jacket contains a full frontal 
opening with buttons closing in the left over right direction, a corduroy collar, and large 
pockets at the waist. 


Issue: 
What is the proper tariff classification for the garment at issue? 


Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that classification shall be determined according to the 
terms of the headings and any relative section or chapter notes. Merchandise that cannot 
be classified in accordance with GRI 1 is to be classified in accordance with subsequent 
GRI’s taken in order. 

There is no dispute that the garment at issue is classifiable under a heading that provides 
for jackets. The issue is whether the garment which is described as unisex is classifiable 
under Heading6201, HTSUSA, which provides for, inter alia, men’s or boys’ overcoats, car- 
coats, capes, cloak’s, anoraks (including ski-jackets), windbreakers and similar articles or 
Heading 6202, HTSUSA, which provides for, inter alia, women’s or girls’ overcoats, car- 
coats, capes, cloaks, anoraks (including ski-jackets), windbreakers and similar articles. 

Note 8, Chapter 62, HTSUSA, states the following: 


Garments of this chapter designed for left over right closure at the front shall be 
regarded as men’s or boys’ garments; and those designed for right over left closure at 
the front as women’s or girls’ garments. These provision do not apply where the cut of 
the garment clearly indicates that it is designed for one or other of the sexes. 
Garments which cannot be identified as either men’s or boys’ garments or as women’s 
or girls’ garments are to be classified in the headings covering women’s or girls’ gar- 
ments. 


NYRL 807878 described Style 7723 as a unisex barn jacket with button front closures. 
NYRL 807878 classified Style 7723 in Heading 6202, HTSUSA, which provides for 
women’s jackets. NYRL 807878 does not mention whether the submitted sample closed 
left over right or right over left. However, after Customs examined a shipment of Style 
7723, we discovered that those garments had left over right closure. Moreover, Style 7723 is 
designed and marketed for men’s use. Therefore, Style 7723 is properly classified as a 
men’s jacket under Heading 6201, HTSUSA. 
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Holding: 

Based on the foregoing, if Style 7723 meets the requirements of Chapter 62, U.S. Note 2, 
HTSUSA, for water resistance, it is properly classifiable in subheading 6201.92.1500, 
HTSUSA, which provides for men’s or boys’ cotton water resistant anoraks, windbreakers 
and similar articles. The applicable rate of duty is 6.6 percent ad valorem and the textile 
restraint category is 334. If Style 7723 does not meet the requirements for water resis- 
tance, it is classifiable in subheading 6201.92.2051, HTSUSA. The applicable rate of duty is 
9.9 percent ad valorem and the textile restraint category is 334. 

NYRL 807878 is hereby modified. 

In accordance with section 625, this ruling will become effective 60 days from its publica- 
tion in the CusToMs BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute a change of practice or position in accordance with section 177.10(c)(1), 
Customs Regulations (19 CFR 177.10(c)(1)). 

The designated textile and apparel category may be subdivided into parts. Ifso, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most. current information available, we suggest 
that you check, close to the time of shipment, The Status Report on Current Import Quotas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local.Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

HUBBARD VOLENICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 





MODIFICATION OF TWO RULING LETTERS RELATING TO 
TARIFF CLASSIFICATION OF BASEBALL SLIDER PANTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of modification of tariff classification ruling letters. 


SUMMARY: Pursuant to section 625(c)(1)), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057, 2186 (1993)), this notice advises 
interested parties that Customs is modifying two rulings pertaining to 
the tariff classification of baseball slider pants. Notice of the proposed 
modification was published December 6, 1995, in CUSTOMS BULLETIN, 
Volume 29, Number 49. 


EFFECTIVE DATE: This decision is effective for merchandise entered 
or withdrawn from warehouse for consumption on or after April 8, 
1996. 


FOR FURTHER INFORMATION CONTACT: Cathy Braxton, Textile 
Branch (202) 482-7048. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On December 6, 1995, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 29, Number 49, proposing to modify New York Rul- 
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ing Letters 842628, dated July 20, 1989, and 884713, dated May 6, 1993 
concerning the tariff classification of baseball slider pants. No com- 
ments were received from interested parties. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057, 2186 (1993)), this notice advises 
interested parties that Customs is modifying NYRLs 842628 and 
884713 to reflect the proper classification of the baseball slider pants in 
subheading 6114.30.3060 of the Harmonized Tariff Schedule of the 
United States Annotated which provides for an other garment of man- 
made fiber. HQ 958148 modifying NYRLs 842628 is set forth in Attach- 
ment A to this document. HQ 958614 modifying NYRL 884713 is set 
forth in Attachment B to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1). 


Dated: January 23, 1996. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, January 23, 1996. 


CLA-2 RR:TC:TE 958148 CAB 
Category: Classification 
Tariff No. 6114.30.3060 
Mr. LAWRENCE D. BLUME 


GRAHAM & JAMES 
2000 M Street, N.W. 
Washington, DC 20036 


Re: Modification of NYRL 842628, dated July 20, 1989; Heading 6114; baseball slider 
pants. 


DEAR MR. BLUME: 

This is in reference to the New York Ruling Letter (NYRL) 842628 issued to you by New 
York Customs on July 20, 1989. After reviewing this ruling, Customs Headquarters 
believes that it was in error in part. NYRL 842628 classified Style No. 940, sliding pants, in 
subheading 6107.12.0010 of the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA). Customs believes that NYRL 842628 should be modified in part to reflect 
the correct tariff classification in subheading 6114.30.3060, HTSUSA. Pursuant to section 
625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by section 623 of Title VI 
(Customs Modernization), of the North American Free Trade Agreement Implementation 
Act, Pub. L. No. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed modification 
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of NYRL 842628 was published on December, 1995, in the CUSTOMS BULLETIN, Volume 29, 
Number 49. 


Facts: 


Style No. 940 is a pair of men’s baseball sliding pants constructed of 65 percent polyes- 
ter/35 percent cotton knit fabric. These sliding pants extend from the waist to the upper 
thigh area. The sliding pants also have two foam rectangular pads sewn to the inside of 
them. Each pad extends from top of the hip to two inches above the bottom of the garment. 


Issue: 
What is the proper tariff classification for the article at issue? 
Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that classification shall be determined according to the 
terms of the headings and any relative section or chapter notes. Merchandise that cannot 
be classified in accordance with GRI 1 is to be classified in accordance with subsequent 
GRI’s taken in order. 

The subject article is potentially classifiable under two distinct headings, Heading 6107, 
HTSUSA, which provides for men’s underwear, or Heading 6114, HTSUSA, which pro- 
vides for other garments. The Explanatory Notes to the Harmonized Commodity Descrip- 
tion and Coding System (EN), although not legally binding, are the official interpretation 
of the tariff at the international level. The EN to Heading 6107, HTSUSA, does not elabo- 
rate beyond the language of the heading, simply stating in part that the heading covers, 
among other things, men’s or boys’ knitted or crocheted underpants, briefs and similar 
articles. 

The EN to Heading 6114, HTSUSA, state, in pertinent part: 


This heading covers knitted or crocheted garments which are not included more 
specifically in the preceding headings of this Chapter. 
The heading includes, inter alia: 
* ok * * * mm a 
(5) Special articles of apparel used for certain sports or for dancing or gymnastics (e.g., 
fencing clothing jockeys’ silks, ballet skirts, leotards). 

Customs Headquarters issued a classification ruling on certain baseball sliding pants 
from Japan under the previous tariff, the Tariff Schedules of the United States Annotated 
(TSUSA). In HRL 083876, dated March 8, 1990, Customs determined the baseball pants at 
issue were classified as baseball equipment in item 734.56, TSUS. Classification in the 
comparable HTSUSA provision for sports equipment is precluded by Note 1(e), Chapter 
95, which excludes sports clothing of chapter 61 or 62 from classification in Chapter 95. 

In HRL 083876, Customs stated the following when concluding that the garments at 
issue were not classifiable as underwear: 


While the sliding pants have the appearance of underwear, because of the padding, it 
is obvious that they are only worn when a player has the expectations of sliding into 
base—during a game or during practice. Further, we do not envision that this mer- 
chandise will be worn without an athletic supporter beneath it. In our view, because of 
the limited and specialized usage of this merchandise, and the manner of its usage, 
sliding pants are neither commonly nor commercially known as underwear. Since tar- 
iff terms presumably carry the meaning given them in trade and commerce, this mer- 
chandise cannot be classified as underwear. S.G.B. Steel Scaffolding & Shoring Co. v. 
United States, 82. Cust. Ct. 197, C.D. 4802 (1979). 


Customs is of the opinion that the aforementioned cited statement is true for the subject 
sliding pants. Customs does not believe the sliding pants are similar to men’s or boys’ 
underpants or briefs, nor are they commonly or commercially known as underwear. There- 
fore, the subject sliding pants cannot be classified under Heading 6107. 

The remaining heading for classification of the subject sliding pant is heading 6114, asan 
other garment. The garment is marketed and commonly known as baseball sliding pants, 
although Customs recognizes it may be used for other sports. As Customs acknowledged in 
pe 083876, sliding pants are generally worn only when a player has the expectation of 
sliding. 

As noted above, Heading 6114, HTSUSA, includes special articles of apparel used for cer- 
tain sports. Since the baseball sliding pants are not more specifically provided for else- 
where, they are classified under Heading 6114, HTSUSA. 
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This determination is in accordance with HRL 957940, dated June 30, 1995, where Cus- 
toms was confronted with the issue of the proper tariff classification for baseball slider 
pants very similar in construction to the instant article. Customs concluded that the 
article therein was classifiable under Heading 6114, HTSUSA. 


Holding: 


Based on the foregoing, the subject garment is classified as an other garment of man- 
made fiber in subheading 6114.30.3060, HTSUSA. The applicable rate of duty is 16 percent 
ad valorem and the textile restraint category is 659. 

NYRL 884713 is hereby modified. 

In accordance with section 625, this ruling will become effective 60 days from its publica- 
tion in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute achange of practice or position in accordance with section 177.10(e)(1), 
Customs Regulations (19 CFR 177.10(c)(1)). 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, The Status Report on Current Import Quotas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, January 23, 1996. 


CLA-2 RR:TC:TE 958614 CAB 
Category: Classification 


Tariff No. 6114.30.3060 
THE DREIER COMPANY 


PO. Box 117 
Fast Brunswick, NJ 08816 


Re: Modification of 884713, dated May 6, 1993; Heading 6114; baseball slider pants. 
DEAR MR. GREENBERG: 


This is in reference to the New York Ruling Letter (NYRL) 884713 issued to you by New 
York Customs on May 6, 1993. After reviewing this ruling, Customs Headquarters believes 
that it was in error in part. NYRL 884713 classified baseball sliding underpants, in sub- 
heading 6107.12.0010 of the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA). Customs believes that NYRL 884713 should be modified in part to reflect the 
correct tariff classification in subheading 6114.30.3060, HTSUSA. Pursuant to section 
625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by section 623 of Title VI 
(Customs Modernization), of the North American Free Trade Agreement Implementation 
Act, Pub. L. No. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed modification 


of NYRL 884713 was published on December 6, 1995; inthe CUSTOMS BULLETIN, Volume 29, 
Number 49. 


Facts: 


The garment at issue is described as a pair of protective underpants constructed of knit 
man-made fabric. The garment measures 47 cm, contains an exposed elasticized waist- 
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band, and hemmed leg openings. Two-ply quilted inserts measuring 19 x 17 cm extend 
down from the waistband on both sides of the garment. The garment is intended to be worn 
under a pair of pants and provides protection fora baseball/softball player while sliding into 
bases. 


Issue: 
What is the proper tariff classification for the garment at issue? 


Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that classification shall be determined according to the 
terms of the headings and any relative section or chapter notes. Merchandise that cannot 
be classified in accordance with GRI 1 is to be classified in accordance with subsequent 
GRI’s taken in order. 

The subject article is potentially classifiable under two distinct headings, Heading 6107, 
HTSUSA, which provides for men’s underwear, or Heading 6114, HTSUSA, which pro- 
vides for other garments. The Explanatory Notes to the Harmonized Commodity Descrip- 
tion and Coding System (EN), although not legally binding, are the official interpretation 
of the tariff at the international level. The EN to Heading 6107, HTSUSA, does not elabo- 
rate beyond the language of the kind, simply stating in part that the heading covers, among 
other things, men’s or boys’ knitted or crocheted underpants, briefs and similar articles. 

The EN to Heading 6114, HTSUSA, state, in pertinent part: 


This heading covers knitted or crocheted garments which are not included more 
specifically in the preceding headings of this Chapter. 
The heading includes, inter alia: 
a Co * * a ue * 
(5) Special articles of apparel used for certain sports or for dancing or gymnastics (e.g., 
fencing clothing, jockeys’ silks, ballet skirts, leotards). 

Customs Headquarters issued a classification ruling on certain baseball sliding pants 
from Japan under the previous tariff, the Tariff Schedules of the United States Annotated 
(TSUSA). In HRL 083876, dated March 8, 1990, Customs determined the baseball pants at 
issue were classified as baseball equipment in item 734.56, TSUSA. Classification in the 
comparable HTSUSA provision for sports equipment is precluded by Note 1(e), Chapter 
95, which excludes sports clothing of chapter 61 or 62 from classification in Chapter 95. 

In HRL 083876, Customs stated the following when concluding that the garments at 
issue were not classifiable as underwear: 


While the sliding pants have the appearance of underwear, because of the padding, it 
is obvious that they are only worn i a player has the expectations of sliding into 
base—during a game or during practice. Further, we do not envision that this mer- 
chandise will be worn without an athletic supporter beneath it. In our view, because of 
the limited and specialized usage of this merchandise, and the manner of its usage, 
sliding pants are neither commonly nor commercially known as underwear. Since tar- 
iff terms presumably carry the meaning given them in trade and commerce, this mer- 
chandise cannot be classified as underwear. S.G.B. Steel Scaffolding & Shoring Co. v. 
United States, 82 Cust. Ct. 197, C.D. 4802 (1979). 


Customs is of the Opinion that the aforementioned cited statement is true for the subject 
sliding pants. Customs does not believe the sliding pants are similar to men’s or boys’ 
underpants or briefs, nor are they commonly or commercially known as underwear. There- 
fore, the subject sliding pants cannot be classified under Heading 6107. 

The remaining heading for classification of the subject sliding pant is heading6114, asan 
other garment. The garment is marked and commonly known as baseball sliding pants, 
although Customs recognizes it may be used for other sports. As Customs acknowledged in 
pore 083876, sliding pants are generally worn only when a player has the expectation of 
sliding. 

As noted above, Heading6114, HTSUSA, includes special articles of apparel used for cer- 
tain sports. Since the baseball sliding pants are not more specifically provided for else- 
where, they are classified under Heading 6114, HTSUSA. 

This determination is in accordance with HRL 957940, dated June 30, 1995, where Cus- 
toms was confronted with the issue of the proper tariff classification for baseball slider 
pants very similar in construction to the instant article. Customs concluded that the 
article therein was classifiable under Heading 6114, HTSUSA. 





U.S. CUSTOMS SERVICE 57 


Holding: 


Based on the foregoing, the subject garment is classified as an other garment of man- 
made fiber in subheading 6114.30.3060, HTSUSA. The applicable rate of duty is 16 percent 
ad valorem and the textile restraint category is 659. 

NYRL 884713 is hereby modified. 

In accordance with section 625, this ruling will become effective 60 days from its publica- 
tion in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute a change of practice or position in accordance with section 177.10(c)(1), 
Customs Regulations (19 CFR 177.10(c)(1)). 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, The Status Report on Current Import Quotas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 118 


RIN 1515-AB83 


CENTRALIZED EXAMINATION STATIONS; IMMEDIATE SUSPEN- 
SION OR PERMANENT REVOCATION AS OPERATOR UPON 
INDICTMENT FOR ANY FELONY 


AGENCY: Customs Service, Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions primarily to enable Customs port directors to immediately sus- 
pend operations at a Centralized Examination Station (CES) whenever 
the operator, entity, or other person exercising substantial ownership 
or control over the operator, is indicted for, convicted of, or has com- 
mitted acts which would constitute any felony. This document also pro- 
poses to make it more specific that a CES operator’s failure to follow the 
terms of the CES written agreement constitutes a ground for proposed 
permanent revocation of the CES and cancellation of the written agree- 
ment to operate the facility. This action is taken in order to protect the 
public interest and to promote public confidence concerning the integ- 
rity of the CES program. 


DATES: Comments must be received on or before March 25, 1996. 


ADDRESS: Comments (preferably in triplicate) must be submitted to 
the U.S. Customs Service, ATTN: Regulations Branch, Franklin Court, 
1301 Constitution Avenue, NW., Washington, DC 20229, and may be 
inspected at the Regulations Branch, 1099 14th Street, NW., Suite 4000, 
Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Linda Walfish, Office of 
Field Operations, Trade Compliance (202) 927-1167. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
In T.D. 93-6 (58 FR 5596) Customs amended the Customs Regula- 
tions (19 CFR Chapter 1) to create a new Part 118 that set forth the reg- 
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ulatory framework for the establishment, operation, and termination 
of Centralized Examination Stations (CESs). A CES is a privately-oper- 
ated facility, not in the charge of a Customs officer, at which imported 
merchandise is made available to Customs officers for physical 
examination. Regarding the termination of CESs, Customs stated that 
immediate revocation and cancellation for a criminal act should not be 
limited to cases involving an actual conviction or admission, and that 
the only criminal offenses which should result in an immediate revoca- 
tion and cancellation would be those which involved theft, smuggling, 
or a theft-connected crime. 

On further consideration of the issue of when revocation, cancella- 
tion, or suspension of an entity selected to be a CES operator should 
occur, Customs now believes that if a CES operator, an officer of a corpo- 
ration which operates a CES, or a person the local “port director” (a 
new designation reflecting Customs pending field reorganization, the 
subject of a separate document) determines exercises substantial own- 
ership or control over such operator or corporation is charged with any 
conduct which is proscribed as criminal, the character and integrity of 
the particular CES operation becomes questionable and consideration 
is warranted by the local port director as to whether the operations of 
the CES facility should be immediately suspended for a temporary 
period of time, i.e., a period commensurate with the seriousness of the 
crime charged, pending further investigation or outside adjudication of 
facts and/or the institution of permanent revocation and cancellation 
proceedings. 

This action is being proposed in order to enhance port directors’ abil- 
ity to protect the public interest and to promote public confidence con- 
cerning the integrity of the CES program. Because the CES program 
centralizes at a particular location several otherwise disparate pro- 
cesses, including cartage, devanning, Customs inspection, sampling, 
reloading, and returning merchandise to the stream of commerce, and 
because the number of CES operators is limited (see, T.D. 93-6, 58 FR 
5596, 5597 (January 22, 1993), the discussion of comments received 
concerning the final CES rule), Customs officers must have authority to 
ensure thorough confidence in the integrity of CES operators, 
employees, and premises. Therefore, this proposed rulemaking would 
provide port directors with additional discretion to decide whether, ona 
case-by-case basis, particular circumstances and risks involving the 
listed offenses warrant immediate suspension, proposed revocation 
and cancellation, both, or neither. This proposal is intended to provide 
Customs greater flexibility to address the varying situations with 
appropriate measures reasonably calculated to protect the public inter- 
est and to promote public confidence in the CES program. 

Accordingly, Customs proposes to amend § 118.21, which provides 
for the revocation of selection and cancellation of the written agree- 
ment to operate a CES. Paragraph (a) will be revised to provide for the 
immediate suspension of a CES operator’s or entity’s selection and the 
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written agreement to operate the CES if the local port director finds 
that (1) the selection and written agreement were obtained through 
fraud or the misstatement of a material fact; or (2) the CES operator, an 
officer of a corporation which is a CES operator, or a person the port 
director determines to exercise substantial ownership or control over 
such operator or officer is indicted for, convicted of, or has committed 
acts which would constitute a felony, or a misdemeanor involving theft 
or a theft-connected crime. In the absence of an indictment or convic- 
tion, the port director must at least have probable cause to believe the 
proscribed acts occurred. When CES operations are suspended or 
revoked and cancelled by Customs, it will be the CES operator’s respon- 
sibility to ensure that merchandise already at the CES is properly con- 
signed to another location for inspection, as directed by the importer 
and approved by the port director. 

Paragraph (b) is proposed to be amended by adding a new subpara- 
graph (6) which makes the above-referenced conduct a separate ground 
for the port director to pursue permanent revocation and cancellation 
procedures, and revising subparagraph (1) to make more specific that 
failure to comply with the responsibilities of a CES operator also consti- 
tutes a ground for proposed revocation and cancellation. 

The circumstance of a change in employment status as not preclud- 
ing adverse action, formerly provided for under paragraph (a), is made 
into a new paragraph (c) to make it clear that this consideration is appli- 
cable equally to actions regarding immediate suspension and perma- 
nent revocation. 


ADDITIONAL CHANGES TO THE REGULATIONS 


Because of the proposed change to § 118.21 discussed above, con- 
forming changes to other referencing provisions in Part 118 must also 
be made. The following changes are noted in this regard: 


§ 118.0: 


The second sentence of the scope section to Part 118 (§ 118.0) is 
revised to reference the port director’s discretion to immediately sus- 
pend a CES operator’s or entity’s selection and the written agreement 
to operate the CES for the type conduct specified above. 


§ 118.22: 


Section 118.22 is proposed to be revised to reference the port direc- 
tor’s responsibility to provide written notice to the CES operator or 
entity when the decision to immediately suspend operations has been 
made. 


§ 118.23: 


Section 118.23 is proposed to be revised to reference the CES opera- 
tor or entity’s right to appeal the port director’s decision to immediately 
suspend CES operations to the Assistant Commissioner of the Office of 
Field Operations (another new designation reflecting Customs pending 
field reorganization) or his designee. A sentence is added to make it 
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clear that once a suspension or revocation action takes effect, the CES 
operator must cease CES operations. Further, where the port director 
follows an immediate suspension action with proposed permanent 
revocation and cancellation proceedings, the temporary suspension of 
CES operations remains in effect during the appeal process. 


COMMENTS 


Before adopting this proposal as a final rule, consideration will be 
given to any written comments timely submitted to Customs. Com- 
ments submitted will be available for public inspection in accordance 
with the Freedom of Information Act (5 U.S.C. 552), § 1.4 of the Trea- 
sury Department Regulations (31 CFR 1.4), and § 103.11(b) of the Cus- 
toms Regulations (19 CFR 103.11(b)), on regular business days 
between the hours of 9:00 a.m. and 4:30 p.m. at the Regulations Branch, 
U.S. Customs Service, 1099 14th Street, NW., Suite 4000, Washington, 
DC. 


REGULATORY FLEXIBILITY ACT 


Pursuant to provisions of the Regulatory Flexibility Act (5 U.S.C. 601 
et seq.), itis certified that, if adopted, the proposed amendments will not 
have a significant economic impact on a substantial number of small 
entities, as the current number of centralized examination station 
operators is small, i.e., less than 200. Accordingly, the proposed amend- 
ments are not subject to the regulatory analysis or other requirements 
of 5 U.S.C. 603 and 604. 

EXECUTIVE ORDER 12866 


This document does not meet the criteria for a “significant regulatory 
action” as defined in E.O. 12866. 
DRAFTING INFORMATION 
The principal author of this document was Gregory R. Vilders, Attor- 
ney, Regulations Branch, U.S. Customs Service. However, personnel 
from other offices participated in its development. 
LIST OF SUBJECTS IN 19 CFR Part 118 
Administrative practice and procedure, Customs duties and inspec- 
tion, Examination stations, Imports, Licensing, Reporting and record- 
keeping requirements. 
PROPOSED AMENDMENT 
For the reasons stated above, it is proposed to amend Part 118, Cus- 
toms Regulations (19 CFR Part 118), as set forth below: 
PART 118—CENTRALIZED EXAMINATION STATIONS 
1. The authority citation for part 118 continues to read as follows: 
Authority: 19 U.S.C. 66, 1499, 1623, 1624. 
2. In § 118.0, the second sentence is revised to read as follows: 
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§ 118.0 Scope. 


* * * Tt covers the application process, the responsibilities of the per- 
son or entity selected to be a CES operator, the written agreement to 
operate a CES facility, the port director’s discretion to immediately sus- 
pend a CES operator’s or entity’s selection and the written agreement 
to operate the CES or to propose the permanent revocation of a CES 
operator’s or entity’s selection and cancellation of the written agree- 
ment for specified conduct, and the appeal procedures to challenge an 
immediate suspension or proposed revocation and cancellation action. 
* * 

3. In § 118.21: 

a) the heading is revised and the introductory text is republished; 

b) paragraph (a) is revised; 

c) paragraph (b)(1) is amended by adding the words “to comply with 
any of” before the words “the provisions of”; 

d) a new paragraph (b)(6) is added; and 

e) a new paragraph (c) is added. 

The revisions and additions to read as follows: 


§ 118.21 Temporary suspension; permanent revocation of 
selection and cancellation of agreement to operate a CES. 


The port director may immediately suspend or propose permanent 
revocation and cancellation of CES operations for cause as provided in 
this section. 

(a) Immediate suspension. The port director may immediately sus- 
pend, for a temporary period of time or until revocation and cancella- 
tion proceedings are concluded pursuant to § 118.23, a CES operator’s 
or entity’s selection and the written agreement to operate the CES if: 

(1) The selection and written agreement were obtained through 
fraud or the misstatement of a material fact; or 

(2) The CES operator, an officer of a corporation which is a CES oper- 
ator, or a person the port director determines to exercise substantial 
ownership or control over such operator or officer is indicted for, con- 
victed of, or has committed acts, which would constitute a felony, or a 
misdemeanor involving theft or a theft-connected crime. In the absence 
of an indictment or conviction, the port director must at least have 
probable cause to believe the proscribed acts occurred. 

(6) The CES operator, an officer of a corporation which is a CES oper- 
ator, or a person the port director determines to exercise substantial 
ownership or control over such operator or officer is indicted for, con- 
victed of, or has committed acts, which would constitute any of the 
offenses listed under paragraph (a) of this section. Where adverse action 
is initiated by the port director pursuant to paragraph (a) of this section 
and continued under this subparagraph, the suspension of CES activi- 
ties remains in effect through the appeal procedures provided under 
§ 118.23. 
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(c) Circumstance of change in employment not a bar to adverse action. 
Any change in the employment status of a corporate officer (for exam- 
ple, discharge, resignation, demotion, or promotion) prior to indict- 
ment or conviction or after committing any acts which would constitute 
the culpable behavior described under paragraph (a) of this section, will 
not preclude application of this section, but may be taken into account 
by the port director in exercising discretion to take adverse action. Ifthe 
person whose employment status changed remains in a substantial 
ownership, control, or beneficial relationship with the CES operator, 
this factor will also be considered in exercising discretion under this 
section. 

4. Section 118.22 is revised to read as follows: 


§ 118.22 Notice of immediate suspension or proposed revoca- 
tion and cancellation action. 


Adverse action pursuant to the provisions of § 118.21(a) or (b) is initi- 
ated when the port director serves written notice on the operator or 
entity selected to operate the CES. The notice shall be in the form of a 
statement specifically setting forth the grounds for the adverse action 
and shall inform the operator of the appeal procedures under § 118.23 
of this part. 

5. Section 118.23 is revised to read as follows: 


§ 118.23 Appeal to the Assistant Commissioner; procedure; 
status of CES operations. 


(a) Appeal to the Assistant Commissioner. Appeal of a port director’s 
decision under § 118.21(a) or (b) must be taken to the Assistant Com- 
missioner, Office of Field 

Operations, within 10 calendar days of receipt of the written notice of 
the adverse action. The appeal shall be filed in duplicate and shall set 
forth the CES operator’s or entity’s responses to the grounds specified 
by the port director in his written notice letter for the adverse action 
initiated. The Assistant Commissioner, Office of Field Operations, or 
his designee, shall render a written decision to the CES operator or 
entity, stating the reasons for the decision, by letter mailed within 30 
working days following receipt of the appeal, unless the period for deci- 
sion is extended with due notification to the CES operator or entity. 

(b) Status of CES operations during appeal. During this appeal 
period, an immediate suspension of a CES operator’s or entity’s selec- 
tion and written agreement pursuant to § 118.21(a) of this part shall 
remain in effect. A proposed revocation of a CES operator’s or entity’s 
selection and cancellation of the written agreement pursuant to 
§ 118.21(b)(1)-(5) of this part shall not take effect unless the appeal 
process under this paragraph has been concluded with a decision 
adverse to the operator. 
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(c) Effect of suspension or revocation. Once a suspension or revocation 
action takes effect, the CES operator must cease CES operations. How- 
ever, when CES operations are suspended or revoked and cancelled by 
Customs, it is the CES operator’s responsibility to ensure that mer- 
chandise already at the CES is properly consigned to another location 


for inspection, as directed by the importer and approved by the port 
director. 


MICHAEL H. LANE, 
Acting Commissioner of Customs. 


Approved: December 13, 1995. 
DENNIS M. O’CONNELL, 
Acting Deputy Assistant Secretary of the Treasury. 


(Published in the Federal Register, January 24, 1996 (61 FR 1877)] 
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(Slip Op. 96-1) 


FEDERAL-MOGUL CORP, PLAINTIFF AND TORRINGTON CO., PLAINTIFF: 
INTERVENOR v. UNITED STATES, DEFENDANT, AND SKF USA INc.,, 
SKF (U.K.) Ltp., AND PRATT & WHITNEY CANADA INC., DEFENDANT: 
INTERVENORS 


Court No. 91-07-00528 
(Dated January 2, 1996) 


ORDER 


TSOUCALAS, Judge: In accordance with the decision (Nov. 29, 1995) 
and mandate (Dec. 4, 1995) of the United States Court of Appeals for the 
Federal Circuit, Appeal No. 94-1183, remanding this case with instruc- 
tions, it is 

ORDERED that the judgment of this Court in Federal-Mogul Corp. v. 
United States, 17 CIT 1256, Slip Op. 93-222 (Nov. 30, 1993), that the 
Department of Commerce, International Trade Administration (“Com- 
merce”) incorrectly adjusted USP for the United Kingdom’s value 
added tax (“VAT”) is vacated; and it is further 

ORDERED that the order of this Court in Federal-Mogul which directed 
Commerce to apply the United Kingdom’s VAT rate to United States 
price (“USP”) calculated at the same point in the stream of commerce as 
where the United Kingdom’s VAT rate is applied for home market sales 
and add the resulting amount to USP is vacated; it is further 

ORDERED that, as Commerce has informed the Court that it now 
wishes to return to the tax-neutral methodology that was found by the 
appellate court to be reasonable, this case is remanded to Commerce to 
recalculate the final dumping margins at issue by implementing the 
change in tax adjustment methodology based on the amount of foreign 
tax, rather than tax rate, to establish the dumping margins; and it is 
further 

ORDERED that Commerce will report the results of this remand to the 
Court within sixty (60) days of the entry of this order. 
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(Slip Op. 96-2) 


FEDERAL-MOGUL CORP, PLAINTIFR AND TORRINGTON CO., PLAINTIFF- 
INTERVENOR v. UNITED STATES, DEFENDANT, AND SKF USA INC. AND SKF 
SVERIGE AB, DEFENDANT-INTERVENORS 


Court No. 91-07-00529 


(Dated January 2, 1996) 


ORDER 


TSOUCALAS, Judge: In accordance with the decision (Nov. 29, 1995) 
and mandate (Dec. 4, 1995) of the United States Court of Appeals for the 
Federal Circuit, Appeal No. 94-1184, remanding this case with instruc- 
tions, it is 

ORDERED that the judgment of this Court in Federal-Mogul Corp. v. 
United States, 17 CIT 1257, Slip Op. 93-223 (Nov. 30, 1993), that the 
Department of Commerce, International Trade Administration (“Com- 
merce”) incorrectly adjusted USP for Sweden’s value added tax (“VAT”) 
is vacated; and it is further 

ORDERED that the order of this Court in Federal-Mogul which directed 
Commerce to apply Sweden’s VAT rate to United States price (“USP”) 
calculated at the same point in the stream of commerce as where Swe- 
den’s VAT rate is applied for home market sales and add the resulting 
amount to USP is vacated; it is further 

ORDERED that, as Commerce has informed the Court that it now 
wishes to return to the tax-neutral methodology that was found by the 
appellate court to be reasonable, this case is remanded to Commerce to 
recalculate the final dumping margins at issue by implementing the 
change in tax adjustment methodology based on the amount of foreign 
tax, rather than tax rate, to establish the dumping margins; and it is 
further 

ORDERED that Commerce will report the results of this remand to the 
Court within sixty (60) days of the entry of this order. 





U.S. COURT OF INTERNATIONAL TRADE 


(Slip Op. 96-3) 


TORRINGTON CO., PLAINTIFF AND FEDERAL-MOGUL CORP, PLAINTIFF- 
INTERVENOR v. UNITED STATES, DEFENDANT, AND SKF USA Inc., SKF 
INDUSTRIE, S.PA., AND FAG CUSCINETTI S.PA., DEFENDANT-INTERVENORS 


Court No. 91-08-00568 


(Dated January 2, 1996) 


ORDER 


TSOUCALAS, Judge: In accordance with the decision (Nov. 29, 1995) 
and mandate (Dec. 4, 1995) of the United States Court of Appeals for the 
Federal Circuit, Appeal Nos. 94-1188 and 94-1185, remanding this case 
with instructions, it is 

ORDERED that the decision of this Court in Torrington Company v. 
United States, 17 CIT 1329, 850 F Supp. 1 (1993), that the Department 
of Commerce, International Trade Administration (“Commerce”) 
incorrectly adjusted USP for Italy’s value added tax (“VAT”) is vacated; 
and it is further 

ORDERED that the partial judgment and order of this Court in Torring- 
ton, dated December 10, 1993, which directed Commerce to apply Italy’s 
VAT rate to United States price (“USP”) calculated at the same point in 
the stream of commerce as where Italy’s VAT rate is applied for home 
market sales and add the resulting amount to USP is vacated; it is 
further 

ORDERED that, as Commerce has informed the Court that it now 
wishes to return to the tax-neutral methodology that was found by the 
appellate court to be reasonable, this case is remanded to Commerce to 
recalculate the final dumping margins at issue by implementing the 
change in tax adjustment methodology based on the amount of foreign 
tax, rather than tax rate, to establish the dumping margins; and it is 
further 

ORDERED that Commerce will report the results of this remand to the 
Court within sixty (60) days of the entry of this order. 
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(Slip Op. 96-4) 


FEDERAL-MOGUL CORP, PLAINTIFF AND TORRINGTON CO., PLAINTIFF- 
INTERVENOR v. UNITED STATES, DEFENDANT, AND SKF USA INnc., SKF 
FRANCE, S.A, SNR ROULEMENTS, SNR BeEarINGS, USA, INC, 
EUROCOPTER FRANCE, AEROSPATIALE HELICOPTER CORP, AND PRATT & 
WHITNEY CANADA INC., DEFENDANT-INTERVENORS 


Court No. 91-07-00531 
(Dated January 2, 1996) 


ORDER 


TSOUCALAS, Judge: In accordance with the decision (Nov. 29, 1995) 
and mandate (Dec. 4, 1995) of the United States Court of Appeals for the 
Federal Circuit, Appeal No. 94-1198, remanding this case with instruc- 
tions, it is 

ORDERED that the judgment of this Court in Federal-Mogul Corp. v. 
United States, 17 CIT 1258, Slip Op. 93-224 (Nov. 30, 1993), that the 
Department of Commerce, International Trade Administration (“Com- 
merce”) incorrectly adjusted USP for France’s value added tax (“VAT”) 
is vacated; and it is further 

ORDERED that the order of this Court in Federal-Mogul which directed 
Commerce to apply France’s VAT rate to United States price (“USP”) 
calculated at the same point in the stream of commerce as where 
France’s VAT rate is applied for home market sales and add the result- 
ing amount to USP is vacated; it is further 

ORDERED that, as Commerce has informed the Court that it now 
wishes to return to the tax-neutral methodology that was found by the 
appellate court to be reasonable, this case is remanded to Commerce to 
recalculate the final dumping margins at issue by implementing the 
change in tax adjustment methodology based on the amount of foreign 
tax, rather than tax rate, to establish the dumping margins; and it is 
further 

ORDERED that Commerce will report the results of this remand to the 
Court within sixty (60) days of the entry of this order. 





U.S. COURT OF INTERNATIONAL TRADE 


(Slip Op. 96-5) 


FEDERAL-MOGUL CORP, PLAINTIFE AND TORRINGTON CoO., PLAINTIFF: 
INTERVENOR v. UNITED STATES, DEFENDANT, AND SKF USA INnc., SKF 
INDUSTRIE, S.PA., AND FaG CUSCINETTI S.PA., DEFENDANT-INTERVENORS 


Court No. 91-07-00532 


(Dated January 2, 1996) 


ORDER 


TSOUCALAS, Judge: In accordance with the decision (Nov. 29, 1995) 
and mandate (Dec. 4, 1995) of the United States Court of Appeals for the 
Federal Circuit, Appeal No. 94-1182, remanding this case with instruc- 
tions, it is 

ORDERED that the judgment of this Court in Federal-Mogul Corp. v. 
United States, 17 CIT 1258, Slip Op. 93-225 (Nov. 30, 1993), that the 
Department of Commerce, International Trade Administration (“Com- 
merce”) incorrectly adjusted USP for Italy’s value added tax (“VAT”) is 
vacated; and it is further 

ORDERED that the order of this Court in Federal-Mogul which directed 
Commerce to apply Italy’s VAT rate to United States price (“USP”) cal- 
culated at the same point in the stream of commerce as where Italy’s 
VAT rate is applied for home market sales and add the resulting amount 
to USP is vacated; it is further 

ORDERED that, as Commerce has informed the Court that it now 
wishes to return to the tax-neutral methodology that was found by the 
appellate court to be reasonable, this case is remanded to Commerce to 
recalculate the final dumping margins at issue by implementing the 
change in tax adjustment methodology based on the amount of foreign 
tax, rather than tax rate, to establish the dumping margins; and it is 
further 

ORDERED that Commerce will report the results of this remand to the 
Court within sixty (60) days of the entry of this order. 
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(Slip Op. 96-6) 


FEDERAL-MOGUL CORP, PLAINTIFF AND TORRINGTON CO., PLAINTIFF- 
INTERVENOR v. UNITED STATES, DEFENDANT, AND SKF USA INnc., SKF 
GMBH, GMN GeorG MULLER NURNBERG AG, INA WALZLAGER 
SCHAEFFLER KG, INA BEgaRING Co.,, INc. NTN BEARING CORP OF 
AMERICA, NTN KUGELLAGERFABRIK (DEUTSCHLAND) GMBH, FaG 
KUGELFISCHER GEORG SCHAFER KGAA, AND PRATT & WHITNEY CANADA 
INC., DEFENDANT-INTERVENORS 


Court No. 91-07-00533 


(Dated January 2, 1996) 


ORDER 


TSOUCALAS, Judge: In accordance with the decision (Nov. 29, 1995) 
and mandate (Dec. 4, 1995) of the United States Court of Appeals for the 
Federal Circuit, Appeal No. 94-1187, remanding this case with instruc- 
tions, it is 

ORDERED that the decision of this Court in Federal-Mogul Corp. v. 
United States, 17 CIT 1249, 839 F. Supp. 881 (1993), that the Depart- 
ment of Commerce, International Trade Administration (“Commerce”) 
incorrectly adjusted USP for the German value added tax (“VAT”) is 
vacated; and it is further 

ORDERED that the judgment of this Court in connection with Federal- 
Mogul, dated November 30, 1993, which directed Commerce to apply 
the German VAT rate to United States price (“USP”) calculated at the 
same point in the stream of commerce as where the German VAT rate is 
applied for home market sales and add the resulting amount to USP is 
vacated; it is further 

ORDERED that, as Commerce has informed the Court that it now 
wishes to return to the tax-neutral methodology that was found by the 
appellate court to be reasonable, this case is remanded to Commerce to 
recalculate the final dumping margins at issue by implementing the 
change in tax adjustment methodology based on the amount of foreign 
tax, rather than tax rate, to establish the dumping margins; and it is 
further 

ORDERED that Commerce will report the results of this remand to the 
Court within sixty (60) days of the entry of this order. 
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PUBLIC VERSION 


(Ship Op. 96-7) 


GENEVA STEEL, AK STEEL CorP, BETHLEHEM STEEL Corp, GULF STATES 
STEEL INC. OF ALABAMA, INLAND STEEL INDUSTRIES, INC., LTV STEEL Co., 
INC., LACLEDE STEEL Co., NATIONAL STEEL CORP, SHARON STEEL Corp, 
US. STEEL Group A UNIT oF USX Corp, AND WCI STEEL, INC., 
PLAINTIFFS v. UNITED STATES, DEFENDANT, AND FABRIQUE DE FER DE 
CHARLEROI, S.A, S.A. FORGES DE CLABECQ, SIDMAR NV, AND 
TRADEARBED, INC., DEFENDANT-INTERVENORS 


Consolidated Court No. 93-09-00566-CVD 
(Belgium Country-Specific) 


In this consolidated action, Geneva Steel, AK Steel Corporation, Bethlehem Steel Cor- 
poration, Gulf States Steel Incorporated of Alabama, Inland Steel Industries, Incorpo- 
rated, LTV Steel Company, Incorporated, Laclede Steel Company, National Steel 
Corporation, Sharon Steel Corporation, U.S. Steel Group a Unit of USX Corporation, and 
WCI Steel, Incorporated (collectively “Domestic Producers”) challenge certain aspects of 
Commerce’s countervailing duty determination in Certain Steel Products From Belgium, 
58 Fed. Reg. 37,273 (Dep’t Comm. 1993) (final determ.) (Final Determination) and Certain 
Steel Products From Belgium, 58 Fed. Reg. 43,749 (Dep’t Comm. 1993) (order and am. to 
final determ.) (Amended Determination). As plaintiffs in Geneva Steel, et al. v. United 
States, Court No. 93-09-00566-CVD, Domestic Producers challenge: (1) the classification 
of hybrid securities and countervailing of debt-to-equity conversions; (2) Commerce’s 
decision not to investigate the equityworthiness of S.A. Cockerill Sambre (Cockerill) and 
S.A. Forges de Clabecq (Clabecq); (3) Clabecq’s debt-to-equity conversion and the use of 
market price as of the date of the transaction; (4) the use of Sidmar N.V.’s (Sidmar) 1991 
consolidated group sales as the sales denominator in the subsidy rate calculation for 
SidInvest N.V.; (5) Commerce’s decision to countervail benefits from the 1970 Economic 
Expansion Law only to the extent they exceeded benefits already available under the 1959 
Expansion Law; (6) the calculation of interest rate subsidies provided to Clabecq pursuant 
to the 1959 Law and the Gandois Plan; (7) the reimbursement of costs pursuant to the 
worker training costs program; and (8) the redemption of Sidmar’s preferred shares. 

As plaintiff in Fabrique de Fer de Charleroi, S.A. v. United States, Court No. 
93-09-00599-CVD, Fabrique de Fer de Charleroi, S.A. (Fabfer) contests four aspects of 
Commerce’s determination: (1) the aggregation of cash grants and interest subsidies 
received pursuant to the Economic Expansion Law of 1970; (2) the reduction of the 
amount of benefits received from cash grants by the amount of taxes paid on the cash 
grants; (3) the reimbursement of early retirement benefits pursuant to the Steel Collec- 
tive Labor Convention (Steel CLC); and (4) the assignment of a country-wide countervail- 
ing duty rate to Fabfer. As defendant-intervenor in Geneva Steel, et al. v. United States, 
Court No. 93-09-00566-CVD, Fabfer supports Domestic Producers’ challenges pertain- 
ing to: (1) the classification of hybrid securities and countervailing of debt-to-equity con- 
versions; (2) Commerce’s decision not to investigate the equityworthiness of Cockerill and 
Clabecq; and (3) the calculation of interest rate subsidies provided to Clabecq pursuant to 
the 1959 Law and the Gandois Plan. 

Held: With respect to Domestic Producers’ and Fabfer’s challenges to the Final Deter- 
mination as amended, all of Commerce’s findings are supported by substantial evidence 
on the record and are otherwise in accordance with law except those pertaining to: 
(1) Commerce’s use of Cockerill’s and Clabecq’s common shares as the “next most similar 
publicly traded equity instrument” after the parts bénéficiaries; (2) Commerce’s treat- 
ment of Sidmar’s conversion of OCPCs to parts bénéficiaries; (3) Clabecq’s debt-to-equity 


*At the time the complaint was filed, AK Steel Corporation was named Armco Steel Company, L.P. 
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conversion and the use of market price as of the date of the transaction; (4) the calculation 
of interest rate subsidies provided to Clabecq pursuant to the 1959 Law and the Gandois 
Plan; (5) the redemption of Sidmar’s preferred shares; and (6) Commerce’s determination 
that the Government of Belgium funding of additional allowance benefits under the Steel 
CLC bestowed recurring benefits. This Court remands the Final Determination as 
amended to Commerce for further action consistent with this opinion. 


(Dated January 3, 1996) 


Dewey Ballantine (Alan W. Wolff, Michael H. Stein, Martha J. Talley, John A. Ragosta, 
Michael R. Geroe), on brief, (MarthaJ. Talley, Michael R. Geroe), on oral argument, Coun- 
sel for Geneva Steel, et al.; Barnes, Richardson & Colburn (Gunter von Conrad, Peter A. 
Martin), on brief, (Peter A. Martin), on oral argument, Counsel for Fabrique de Fer Char- 
leroi, S.A.; LeBoeuf, Lamb, Greene & MacRae (Melvin S. Schwechter, Barbara R. Newell), 
Counsel for S.A. Forges de Clabecq; O’Melveny & Myers (Gary N. Horlick, Peggy A. Clarke, 
Teresa E. Dawson), Counsel for Sidmar N.V. and TradeARBED, Incorporated. 

Frank W. Hunger, Assistant Attorney General of the United States; David M. Cohen, 
Director, Commercial Litigation Branch, Civil Division, United States Department of Jus- 
tice, (A. David Lafer), Duane W. Layton, Office of Chief Counsel for Import Administra- 
tion, United States Department of Commerce, of Counsel, for defendant. 


OPINION 


CaRMAN, Judge: Plaintiffs in this consolidated action, Geneva Steel, 
AK Steel Corporation,! Bethlehem Steel Corporation, Geneva Steel, 
Gulf States Steel Incorporated of Alabama, Inland Steel Industries, 
Incorporated, LTV Steel Company, Incorporated, Laclede Steel Com- 
pany, National Steel Corporation, Sharon Steel Corporation, U.S. Steel 
Group a Unit of USX Corporation, and WCI Steel, Incorporated (collec- 
tively “Domestic Producers”), and Fabrique de Fer de Charleroi, S.A. 
(Fabfer), move for judgment upon the agency record pursuant to U.S. 
CIT R. 56.2 contesting the determination by the International Trade 
Administration of the U:S. Department of Commerce (Commerce or 
Department) in Certain Steel Products From Belgium, 58 Fed. Reg. 
37,273 (Dep’t Comm. 1993) (final determ.) (Final Determination) and 
Certain Steel Products From Belgium, 58 Fed. Reg. 43,749 (Dep’t 
Comm. 1993) (order and am. to final determ.) (Amended Determina- 
tion). Defendant-Intervenors Sidmar N.V. and TradeARBED, Incorpo- 
rated, Sidmar N.V.’s domestic importer, (collectively “Sidmar”), and 
S.A. Forges de Clabecq (Clabecq) have filed response briefs in opposition 
to Domestic Producers’ motion for judgment on the agency record. The 
United States Court of International Trade (CIT or Court) has jurisdic- 
tion over this matter pursuant to 28 U.S.C. § 1581(c) (1988). 


BACKGROUND 


In July 1992, Commerce gave notice of its investigation of several Bel- 
gian steel companies regarding three separate classes or kinds of mer- 
chandise: certain hot-rolled carbon steel flat products, certain 
cold-rolled carbon steel flat products, and certain cut-to-length carbon 
steel plate. The Belgian steel firms investigated were Fabfer, Clabecq, 


1 At the time the complaint was filed, AK Steel Corporation was named Armco Steel Company, L.P 
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Sidmar, and S.A. Cockerill Sambre (Cockerill).? The period of investiga- 
tion (POD for Fabfer and Clabecq was July 1990 through June 1991, and 
the POI for Sidmar and Cockerill was calendar year 1991. Final Deter- 
mination, 58 Fed. Reg. at 37,274-75. 

The parties challenge numerous aspects of the Final Determination 
as amended. For purposes of clarity, this opinion will discuss the lead 
case, Geneva Steel, et al. v. United States, Court No. 93-09-00566-CVD, 
in section one, and the consolidated case, Fabrique de Fer de Charleroi, 
S.A. v. United States, Court No. 93-09-00599-CVD, in section two.3 


STANDARD OF REVIEW 


The appropriate standard for the Court’s review of a final determina- 
tion by Commerce is whether the agency’s determination is “unsup- 
ported by substantial evidence on the record, or otherwise not in 
accordance with law.” 19 U.S.C. § 1516a(b)(1)(B)(i) (1994). Substantial 
evidence is that which “‘a reasonable mind might accept as adequate to 
support a conclusion.’” Universal Camera Corp. v. NLRB, 340 U.S. 474, 
477 (1951) (citation omitted), quoted in Matsushita Elec. Indus. Co. v. 
United States, 3 Fed. Cir. (T) 44, 51, 750 F2d 927, 933 (1984). 

The Court must accord substantial weight to the agency’s interpreta- 
tion of the statute it administers. American Lamb Co. v. United States, 
4 Fed. Cir. (T) 47, 54, 785 F2d 994, 1001 (1986) (citations omitted). While 
Commerce has discretion in choosing one interpretation over another, 
“(t]he traditional deference courts pay to agency interpretation is not to 
be applied to alter the clearly expressed intent of Congress.” Board of 
Governors of the Fed. Reserve Sys. v. Dimension Fin. Corp., 474 U.S. 361, 
368 (1986), cited in Ceramica Regiomontana, S.A. v. United States, 
10 CIT 399, 405, 636 F Supp. 961, 966 (1986) (“[T]Jhis Court will not 
allow an agency, under the guise of lawful discretion, to contravene or 
ignore the intent of the legislature or the guiding purpose of the stat- 


ute.”) (further citation omitted), aff'd, 5 Fed. Cir. (T) 77, 810 F.2d 1137 
(1987). 


DISCUSSION 
SECTION ONE: 
GENEVA STEEL, ET AL. v. UNITED STATES 


I. The Classification of Hybrid Securities and the Countervailing of 
Debt-to-Equity Conversions: 


A. Classifying OCPCs and Parts Bénéficiaries: 


In November 1978 and February 1979 the Belgian Council of Minis- 
ters decided that the government of Belgium (GOB) would assume the 


2 Commerce determined the respondent companies for each class or kind of merchandise as follows: certain hot- 
rolled carbon steel flat products (Sidmar, Clabecq, and Cockerill); certain cold-rolled carbon steel flat products (Sidmar 
and Cockerill); and certain cut-to-length carbon steel plate (Fabfer, Clabecq, and Cockerill). Final Determination, 58 
Fed. Reg. at 37,274. 

3 There is one exception to this format. Domestic Producers’ challenge to Commerce’s treatment of the GOB funding 


of early retirement pensions is included in section two because Fabfer also challenges certain aspects of this program. 
See infra section two, part ITI.A.2. 
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interest costs on all medium- and long-term loans held by certain steel 
companies agreed to before January 1, 1979. Final Determination, 58 
Fed. Reg. at 37,277. Pursuant to this decision and upon agreements with 
the steel companies, the GOB agreed to assume the interest costs in 
exchange for the companies’ promises of conditional future issuances to 
the GOB of “obligations convertibles participantes et conditionnelles” 
(OCPCs), or “conditional and convertible participating bonds.” In this 
way, the GOB assumed the interest costs of Cockerill, Sidmar, and Cla- 
becq for the five-year period from 1979 through 1983. Id. 

OCPCs are called conditional because “certain conditions had to be 
met before the bonds could be issued.” (Conf. R. 39 at 11.)* Additionally, 
the instruments are named convertible because the bonds contained “a 
provision allowing for their eventual conversion to ordinary shares.” 
(Id.) 

In 1985, Cockerill and Clabecq agreed, and Sidmar conditionally 
agreed to convert the OCPCs into securities known as parts bénéficia- 
ries. Final Determination, 58 Fed. Reg. at 37,277. Parts bénéficiaries, or 
“benefactor shares,” generally describe shares “given in remuneration 
of persons who made contributions or dic consulting for a company 
prior to its establishment.” (Confid. R. 39 at 13.) 

Commerce considered OCPCs and parts bénéficiaries to be “hybrid 
securities” because they are “securities/instruments which appear to be 
neither debt nor equity (nor grants, since the funds are not given out- 
right).” General Issues Appendix, 58 Fed. Reg. at 37,254. After review- 
ing several techniques to classify such hybrid financial instruments, 
Commerce decided upon the following approach: 


We have distinguished grants from bcth debt and equity by defin- 
ing grants as funds provided without expectation of a: (1) Repay- 
ment of the grant amount, (2) payment of any kind stemming 
directly from the receipt of the grant (including interest or claims 
on profits of the firm (i.e., dividends) with the exception of offsets as 
defined in the Proposed Regulations § 355.46), or (3) claim on any 
funds in case of company liquidation. 

* * * To classify a hybrid instrument as either debt or equity, we 
have applied the following hierarchy which in the Department’s 
view establishes whether an instrument has the qualities of debt 
or equity: (1) Expiration/ Maturity Date/Repayment Obligation, 
(2) Guaranteed Interest or Dividends, (3) Ownership Rights, and 
(4) Seniority. For each hybrid instrument, we considered the four 
sets of criteria in order. Once a characteristic is clearly indicative of 
debt or equity, we will stop our analysis and categorize the hybrid as 
debt or equity. 


Id. In the Final Determination, Commerce applied its new methodology 
and determined the OCPCs constituted debt. Final Determination, 


4 Citations to the public portions of the administrative record are designated as “Pub. R.,” and citations to the busi- 
ness proprietary portions of the administrative record are designated as “Conf. R.” 


5 Commerce described the terms of OCPCs as follows: (1) they bore interest at 1% per year; (2) they were repayable 


after 15 years; and (3) the holder was entitled to a 5% share of any profits. Certain Steel Products From Belgium, 57 Fed. 
Reg. 57,750, 57,753 (Dep’t Comm. 1992) (preliminary determ.) (Preliminary Determination). 
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58 Fed. Reg. at 37,277 (citing General Issues Appendix, 58 Fed. Reg. at 
37,254-55). 

Commerce also applied its methodology to the parts bénéficiaries 
issued by Cockerill, Sidmar, and Clabecq, and determined the instru- 
ments constituted equity. General Issues Appendix, 58 Fed. Reg. at 
37,255. Because Commerce reached this conclusion using business pro- 
prietary information, the agency referred to a memorandum on file for 
an explanation of its reasoning. In that document, Commerce first dis- 
tinguished parts bénéficiaries from grants and found parts bénéficiaries 
should not be classified as grants because “[ ; Og 
(Confid. R. 52 at 1.) Turning to the debt-equity classification and its first 
criterion, the “expiration/maturity date/repayment obligation,” Com- 
merce concluded “Clabecq’s and Sidmar’s [parts bénéficiaries] * * * 
constitute equity” as they “[ )” 
(Id. at 2.) Although it was unnecessary under its new methodology, Com- 
merce also considered the second criterion, “guaranteed interest or divi- 
dends,” and determined the parts bénéficiaries “[ 

]” thus supporting its determination that parts 
bénéficiaries constituted equity. (Id.) 

After determining OCPCs constituted debt and parts bénéficiaries 
comprised equity, Commerce found the conversion of OCPCs into parts 
bénéficiaries amounted to a conversion of debt to equity. Final Deter- 
mination, 58 Fed. Reg. at 37,277. Because this assumption of interest 
costs in return for parts bénéficiaries was limited to a specific enterprise 
or industry, or group of enterprises or industries, Commerce deter- 
mined the GOB’s conversion of OCPCs to parts bénéficiaries was coun- 
tervailable. Id. 


B. Measuring the Benefits from the OCPCs-to-Parts Bénéficiaries 
Conversions: 


To measure the countervailable benefits, if any, from government 
infusions of equity, Commerce used the market-determined prices of 
equity as a benchmark. General Issues Appendix, 58 Fed. Reg. at 
37,250-51. In determining the benchmark, Commerce distinguished 
between the primary market and the secondary market. (Def.’s Mem. in 
Opp’n to Respective Mots. of Domestic Producers and Fabfer for J. Upon 
Agency R. (Def.’s Br.) at 62.)§ If the market-determined price for equity 
purchased directly from the firm, that is, in the primary market, was 
less than the price paid by the government for the same form of equity 
purchased directly from the firm, the premium conferred a countervail- 
able benefit to the firm. See 54 Fed. Reg. 23,366, 23,381 (Dep’t Comm. 


6 The primary market describes the purchase of equity directly from a company, as either a new issue or corporate 
treasury stock. See General Issues Appendix, 58 Fed. Reg. at 37,251 (“‘If the government buys shares directly from the 
company (either a new issue or corporate treasury stock) and similar shares are traded in a market, a subsidy arises if 
the government pays more than the prevailing market price.’”) (quoting Cold-Rolled Carbon Steel Flat-Rolled Prod- 
ucts From Argentina, 49 Fed. Reg. 18,006, 18,020 (Dep’t Comm. 1984) (final determ.) (Subsidies Appendix)). “If there is 
no market-determined price in the ‘primary’ market for a particular equity, Commerce will look to a share price deter- 
mined in the secondary market as a benchmark.” (Def.’s Br. at 62 (footnote omitted).) 
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1989) (to be codified at 19 C.FR. § 355.44(e)(1)(i)) (proposed May 31, 
1989) (Proposed Regulations).’ 

If there was no market-determined price in the primary market, Com- 
merce looked to the price of equity in the secondary market as a bench- 
mark. General Issues Appendix, 58 Fed. Reg. at 37,250. Commerce 
compared the price paid by the government to the prevailing market 
price and countervailed the premium, if any, paid by the government for 
its shares. Id. at 37,251. Finally, if there was no market-determined 
price for the company’s shares, that is, ifa company’s stock was not pub- 
licly traded, Commerce would resort to its equityworthiness test or 
inquiry. Jd. Under this approach, if a company is unequityworthy Com- 
merce will find that a government infusion of equity confers a counter- 
vailable benefit. See Proposed Regulations, 54 Fed. Reg. at 23,381 (to be 
codified at 19 C.FR. § 355.44(e)(1)). 

To measure the countervailable benefits from Sidmar’s OCPCs-to- 
parts bénéficiaries conversion, Commerce verified that Sidmar’s stock 
was not publicly traded. Because Sidmar had no market-determined 
price, Commerce turned to its equityworthiness test to determine if the 
conversion was countervailable. (See Def.’s Br. at 98 (citing Proposed 
Regulations, 54 Fed. Reg. at 23,381 (to be codified at 19 C.FR. 
§ 355.44(e)(1))).) Commerce did not initiate an equityworthiness inves- 
tigation of Sidmar, however, because the agency found the petition did 
not contain sufficient evidence to support an allegation of unequity- 
worthiness.® Final Determination, 58 Fed. Reg. at 37,275. The agency 
thus determined “the GOB’s conversion of its debt to equity does not 
provide a countervailable benefit to [Sidmar].” Jd. at 37,277. 

In measuring the benefits from the OCPCs-to-parts bénéficiaries con- 
versions by Cockerill and Clabecq, Commerce verified that although 
parts bénéficiaries may in some cases be purchased, the parts bénéficia- 
ries issued by Cockerill and Clabecq “are not publicly-traded on the Bel- 
gian stock exchange.” (Confid. R. 41 at 41.) Commerce determined, 
however, that the common shares of Cockerill and Clabecq were being 
traded and thus, Commerce elected to use the price at which the com- 
mon shares were traded to provide a market benchmark against which 
to measure the benefit from the GOB’s purchase of parts bénéficiaries. 
(Def.’s Br. at 82.) In effect, “Commerce was forced to compare the GOB’s 
purchase price for [parts bénéficiaries] with the next most similar pub- 
licly traded equity instrument issued by Cockerill and Clabecq—com- 





7 The CIT recently characterized the Proposed Regulations as “stat ts of the agency’s position with respect to 
the matters addressed in the provisions.” British Steel plc v. United States, 19 CIT n n.48, 879 F. Supp. 1254, 
1294 n.48 (1995) (citation omitted). Furthermore, because Commerce “has not yet published the provisions contained 
in the Proposed Regulations in a final form pursuant to the [Administrative Procedures Act], 5 U.S.C. Sec. 553 (1988), 
the Court does not regard the provisions as a codification of the agency’s practice, but rather as merely published notice 
of its intent to codify those provisions.” Jd. (citation omitted). 

8 Commerce explained: 


Evidence on the record shows that in the three — prior to 1984, when Sidmar’s debt was converted to equity, the 
company realized improving rates of return on both equity and return on investment. Profits also improved durin 
this period. Perms = the company was also generating sufficient revenue to meet its costs and fixed financi: 
obligations. In view of this performance, the Department determined not to initiate on petitioners’ uncreditworth- 
iness and unequityworthiness allegations. 

General Issues Appendix, 58 Fed. Reg. at 37,248. 
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mon shares.” (Id.) Finding “the GOB paid considerably more for its 
shares than the market price at that time,” Commerce deemed the 
GOB’s acquisition of parts bénéficiaries on terms inconsistent with 
commercial considerations. Final Determination, 58 Fed. Reg. at 
37,277. To measure the benefit, Commerce calculated the premium paid 
by the GOB as the difference between the price paid by the government 
for the parts bénéficiaries and the market price of the common shares. 
Id.? Commerce found the resulting benefits to be nonrecurring and allo- 
cated the benefit to 1991. Id. 


C. Contentions of the Parties: 
1. Domestic Producers: 


a. Classifying OCPCs and Parts Bénéficiaries: 


Domestic Producers claim parts bénéficiaries have more in common 
with grants than equity instruments, and thus object to Commerce’s 
finding that parts bénéficiaries constitute equity securities. Parts béné- 
ficiaries, Domestic Producers argue, 


have all of the disadvantages of both debt and equity, and none of 
the advantages of either. Like debt, they have a ceiling on the 
amount of return they can earn for the investor. * * * Also like 
debt, they convey no voting rights, and there is no potential for capi- 
tal appreciation. Like equity, they carry no guaranteed return and 
no protection against the loss of capital. Worse than either debt or 
equity, “parts bénéficiaries” entitle their holder to payment, on lig- 
uidation of the company, only after creditors, preferred shevdhold 
ers, and even after payments to the common shareholders. 


(Mem. in Support of Domestic Producers’ 56.2 Mot. for J. Upon Agency 
R. (Domestic Producers’ Br.) at 14-15.) The parts bénéficiaries acquired 
by the GOB, Domestic Producers argue, “do not entitle their holder to 
any meaningful claim on the profits of the firm,” (Domestic Producers’ 
Reply Mem. (Domestic Producers’ Reply Br.) at 3 (footnote omitted)), 
because the terms of parts bénéficiaries “make it highly unlikely that a 
holder of [parts bénéficiaries] would ever realize any return on the 
investment,” (id. at 3 n.3 (citation omitted)).!° Domestic Producers also 
point out both Sidmar and the GOB apparently chose to classify parts 


9 Commerce used a similar methodology in countervailing the conversion of BF 1.288 billion in Clabecq debt to non- 
voting preference shares, also referred to as preferred shares, which were not publicly traded. Final Determination, 58 
Fed. Reg. at 37,278. To measure the benefit from the debt-to-equity conversion, Commerce calculated the premium 
paid by the GOB as “the difference between the price paid by the government for these shares and the market price of 
the common shares.” Id. 

10 Given the unlikelihood that the parts bénéficiaries will ever be repaid, Domestic Producers continue, the conver- 
sion of the OCPCs and other debt to parts bénéficiaries is tantamount to debt forgiveness. (Domestic Producers’ Br. at 
22.) Accordingly, Domestic Producers argue Commerce should measure the benefits from the conversions using its 
“traditional debt ft forgi thodology” and treat the benefits as “amortizable grants in the principal amounts of 
the debts forgiven.” (Id. at 23 (footnote omitted). ) Alternatively, Domestic Producers suggest “if the Court is reluctant 
to assume that the ‘parts bénéficiaries’ will never be repaid, it should instruct the Department to measure the benefit 
from the ‘parts bénéficiaries’ using its contingent liability loan methodology.” (Id. (citing Proposed Regulations, 54 
Fed. Reg. at 23,385 (to be codified at 19 C.FR. § 355.49(f))).) 
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bénéficiaries as grants as evidenced by their responses to Commerce’s 
questionnaires. 

If Commerce’s finding that parts bénéficiaries constitute equity is 
sustained, Domestic Producers assert, “it will open an enormous loop- 
hole in U.S. countervailing duty law.” (Domestic Producers’ Br. at 24.) 
Domestic Producers predict a company will be able to avoid the imposi- 
tion of countervailing duties simply by giving the government, in return 
for the provision of funds, a right to receive repayment of those funds if 
and when the company liquidates. (Id.) 


b. Measuring the Benefits from the OCPCs-to-Parts Bénéficiaries 
Conversions: 


First, Domestic Producers argue the OCPCs-to-parts bénéficiaries 
conversions were inconsistent with commercial considerations because 
no rational private investor would have traded OCPCs for parts bénéfi- 
ciaries, given the inferior characteristics of parts bénéficiaries and their 
much lower potential for return. (Domestic Producers’ Reply Br. at 2 
(footnote omitted).) Domestic Producers summarize their argument 
that the conversions were “clearly inconsistent with commercial consid- 
erations”: 


The O.C.PC.s were repayable on a date certain, bore interest and, 
under certain circumstances, entitled the holder to a five percent 
dividend. No reasonable investor would have exchanged such secu- 
rities for securities that were required to be repaid only upon liqui- 


dation, did not bear interest and carried the remote possibility of 
only a very small dividend. 


(Domestic Producers’ Br. at 16 (footnote omitted).) Thus, the conver- 
sion of OCPCs to parts bénéficiaries “must be countervailed,” Domestic 
Producers charge, “whether or not the transaction fits neatly into the 
Department’s existing methodology and whether or not the ‘parts béné- 
ficiaries’ are determined to be grants, debt or equity.” (Id. at 17.) 
Second, Domestic Producers contend that Commerce’s use of the sec- 
ondary market price of Cockerill’s and Clabecq’s common stock was an 
unreasonable benchmark for measuring the countervailable benefit 
from the OCPCs-to-parts bénéficiaries conversions.!? (Id. at 49; see also 
Domestic Producers’ Reply Br. at 19-21.) Domestic Producers assert the 


11 For example, Domestic Producers note that in response to Commerce’s question, “To the extent that parts bénéfi- 
ciaries can be likened to loans, grants, or equity please answer Appendices 2, 3 or 5, respectively,” both Sidmar and the 
GOB opted to treat the parts bénéficiaries as grants. (Domestic Producers’ Br. at 17 (internal quotations omitted) (foot- 
note omitted).) Additionally, Domestic Producers contend Sidmar “has conceded with respect to the ‘parts bénéficia- 
ries’ that ‘the program at issue does not involve equity,’ and that ‘parts bénéficiaries give the Government no readily 
quantifiable claim on SIDMAR’S profits or other repayment.”” (Jd. at 18 (quoting Pub. R. 109 at 5 and Pub. R. 295 at 
1).) Domestic Producers claim “respondents have made what amount to admissions against interest that the [parts 
bénéficiaries] could not be equity. Such admissions are due substantial consideration.” (Domestic Producers’ Reply Br. 
at 5 (footnotes omitted).) 

12 Similarly, Domestic Producers object to Commerce’s use of Clabecq’s common share price as a benchmark to 
value Clabecq’s preferred shares. (Domestic Producers’ Br. at 51.) The “Department’s ‘analysis’ of the relative value of 
Clabecq’s common and preferred shares,” Domestic Producers claim, “is insufficient to justify the use of Clabecq’s 
common share price as a benchmark for its preferred shares.” (Id. at 52.) 
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Proposed Regulations'® provide for the use of a market-determined 
benchmark price “only where there is a contemporaneous purchase of 
‘the same form of equity purchased directly from the firm.’” (Domestic 
Producers’ Br. at 49 (footnote omitted).) Because parts bénéficiaries are 
clearly inferior to common shares and have significantly different 
terms, Domestic Producers maintain, it was unreasonable for Com- 
merce to compare the secondary market price of common shares to the 
price the GOB paid for the parts bénéficiaries. (Id. at 20, 50.) Domestic 
Producers maintain they have set forth “overwhelming proof” that the 
benchmark used by Commerce to measure the benefits from the conver- 
sions are distorted and deficient, and therefore the use of such a bench- 
mark is in error. (Domestic Producers’ Reply Br. at 23-24.) Because 
there is no proper market-determined price for the parts bénéficiaries, 
Domestic Producers insist Commerce should have employed its equity- 
worthiness test. (Domestic Producers’ Br. at 51.) In this way, Domestic 
Producers argue, Commerce should countervail the entire infusions as 
grants if the issuers are found to be unequityworthy. (Id.) 

Finally, Domestic Producers take issue with what they label Com- 
merce’s discriminatory treatment of Sidmar on one hand, and Cockerill 
and Clabecq on the other, in determining whether the OCPCs-to-parts 
bénéficiaries conversions provided countervailable benefits. (Jd. at 20.) 
Domestic Producers claim Commerce made a false distinction between 
failing to initiate an equityworthiness investigation, as in the case of 
Sidmar, and failing to make an equityworthiness determination in the 
case of Cockerill and Clabecq.!* (Id. at 21-22.) Moreover, “[rjegardless 
of whether a company is equityworthy,” Domestic Producers suggest, 
“when a government trades one class of securities in that company for a 
different class with significantly inferior characteristics, a countervail- 
able subsidy has been provided.” (Id. at 21.) Domestic Producers argue 
the recent CIT decision of Aimcor, Alabama Silicon, Inc. v. United 
States,18 CIT _, 871 F. Supp. 447 (1994), supports their argument 
that Commerce may not rely solely on the equityworthiness of the recip- 
ient in determining whether countervailable benefits have been 
bestowed. (See Tr. at 98, 104-05.) 


13 The Proposed Regulations provide in relevant part: 
§ 355.44 Existence of a countervailable benefit. 
* * * * * * * 
(e)(1) Equity. The provision of equity by a government to a firm confers a countervailable benefit to the extent 
the Secretary determines that: 
(i) The market-determined price for equity purchased directly from the firm is less than the price paid by the 
government for the same form of equity purchased directly from the firm * * * 
54 Fed. Reg. at 23,380-81 (to be codified at 19 C.FR. § 355.44(e)(1)(i)). 


14 Ip accord with this distinction, Domestic Producers complain, Commerce determined solely on the grounds that 
no equityworthiness investigation had been initiated with respect to Sidmar, that Sidmar received no countervailable 
benefit from the OCPCs-to-parts bénéficiaries conversion. (Domestic Producers’ Br. at 22.) On the other hand, Com- 
merce found the OCPCs-to-parts bénéficiaries conversion concerning Cockerill and Clabecq, whom Commerce investi- 
gated for equityworthiness but reached no determination, bestowed countervailable benefits. (Id.) Domestic Produc- 
ers contend, “[t]here is no rational basis whatsoever for this discrimination in the treatment of the companies.” (Id.) 
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2. Commerce: 
a. Classifying OCPCs and Parts Bénéficiaries: 


Commerce responds its determination that parts bénéficiaries are 
equity and not debt is supported by substantial evidence on the record 
and is in accordance with law. (Def.’s Br. at 51.) After discussing the basis 
for Commerce’s new methodology of classifying hybrid instruments and 
its application to parts bénéficiaries in this case, Commerce contends it 
“has discretion to evaluate the facts on the record and to decide which 
are the most informative as to the nature of [parts bénéficiaries].” (Id. at 
59 (citation omitted).) Commerce dismisses Domestic Producers’ claims 
to the contrary and contends, “[alrguments by [Domestic Producers] to 
the effect that [parts bénéficiaries] have more in common with debt and 
are in fact contingent liability interest-free loans, simply confirm the 
hybrid nature of [parts bénéficiaries] and invite the Court to second- 
guess the Department.” (Id. at 60.) 

Commerce argues that several aspects of parts bénéficiaries suggest 
they should be treated as equity instruments: 


(i) [ ]; (ii) holders are entitled to a 
one percent subordinated dividend, which may be paid only after 
payment of a two percent dividend to holders of preferred shares 
and a seven percent dividend paid on common shares; (iii) after div- 
idends, holders are entitled to share the remaining profit balance 
with common shareholders, provided that the yield on the [parts 
bénéficiaries] can never be higher than the yield on the common 
shares; and, (iv) in the event of liquidation, holders would be paid, if 
at all, after the preferred and common shareholders. 


(Id. at 54-55 (footnotes omitted).) While recognizing that parts bénéfi- 
ciaries also have attributes of debt, (see id. at 55), Commerce contends 
the application of the agency’s hierarchical methodology reveals parts 
bénéficiaries “have characteristics more in line with equity than loans,” 
(id. at 59). Commerce also rejects Domestic Producers argument that 
the conversion of OCPCs to parts bénéficiaries constituted the forgive- 
ness of debt, because, Commerce argues, Domestic Producers have con- 
fused the issue of how Commerce should quantify the benefit from the 
conversions with the issue of whether parts bénéficiaries are debt or 
equity. (Id. at 60.) 


b. Measuring the Benefits from the OCPCs-to-Parts Bénéficiaries 
Conversions: 

Commerce contends it acted in accordance with law when it measured 
the countervailable benefits accruing to Clabecq and Cockerill by 
comparing the price paid by the GOB for the equity to the share price of 
publicly traded common shares. (Id.) The agency maintains market-de- 
termined benchmarks provide the best means of determining whether 
equity infusions confer a subsidy. (Id. at 61.) Commerce asserts its equi- 
tyworthiness test, which Domestic Producers contend should have been 
employed here, is a second-best solution the agency turns to only when 
market benchmarks are unavailable. (Id. at 63.) The agency prefers 
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using market-determined benchmarks over the equityworthiness test, 
Commerce argues, because 


“(t]he publicly traded price, we believe, is a much more accurate 
indicator of the company’s future earnings potential and worth 
than any hypothetical measurement which we could devise. It is a 
much more reliable and accurate gauge as to whether, and if so, to 
what extent, government equity infusions are inconsistent with 
commercial considerations.” 


(Id. at 65 (quoting Subsidies Appendix, 49 Fed. Reg. at 18,023).) The 
equityworthiness inquiry, Commerce explains, is but a “reasonable sur- 
rogate for the ultimate arbiter of economic valuation—the marketplace. 
If there existed a reasonably accurate and administratively feasible 
method to calculate proxy stock market prices when no such prices 
exist, Commerce would use such a method instead of an equityworthi- 
ness test.” (Id. at 70-71 (footnote omitted).) Commerce rejects Domestic 
Producers’ contention that an equityworthiness determination was 
required in this case and maintains the Domestic Producers’ argument 
misconstrues the Proposed Regulations and “attempts to narrow the 
choice of appropriate equity benchmarks to the point where a compari- 
son to a market price for equity would rarely, if ever, be possible.” (Id. at 
66.) 

Commerce agrees with Domestic Producers that the agency’s Pro- 
posed Regulations state that Commerce will, whenever possible, 
compare identical instruments when comparing market-determined 
prices. (Id. at 82 (quoting Proposed Regulations, 54 Fed. Reg. at 23,371 
(preamble to regulation to be codified at 19 C.ER. § 355.44(e)) (“[A]n 
equity infusion confers a countervailable benefit when the market-de- 
termined price for equity * * * is less than the price paid by the foreign 
government for the same form of equity * * *.”)).) Here, however, Com- 
merce claims it verified that 


these companies’ [parts bénéficiaries] are not publicly traded. 
Thus, Commerce was forced to compare the GOB’s purchase price 
for [parts bénéficiaries] with the next most similar publicly traded 
equity instrument issued by Cockerill and Clabecq—common 
shares. 

In the present case, private investors were purchasing equity in 
Cockerill and Clabecq. The price at which the common shares were 
traded provides a market-determined benchmark against which 
Commerce could measure the benefit from the GOB’s purchase of 
[parts bénéficiaries]. 


(Id.) Commerce concludes it properly countervailed the conversion of 
Clabecq’s and Cockerill’s OCPCs to parts bénéficiaries to the extent of 
any premium paid by the GOB for the parts bénéficiaries. (Id. at 83.)1® 


15 In response to Domestic Producers’ objection to Commerce’s use of Clabecq’s common shares as a benchmark for 
measuring the countervailable benefits from the debt-to-preference shares conversion, Commerce explains that after 
analyzing “all aspects of the common shares and the preferred shares,” (Def.’s Br. at 85 (footnote omitted)), Commerce 
“determined that Clabecq’s preferred shares are reasonably similar to its common shares * * * [and] therefore, the 
market-determined share price was an appropriate benchmark for the preferred shares,” (id. at 84). See infra note 22 
(discussing Commerce’s analysis of the common and preferred shares). 
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Commerce counters Domestic Producers’ argument alleging discrim- 
inatory treatment of Sidmar vis-a-vis Cockerill and Clabecq by pointing 
out first that “Cockerill and Clabecq had publicly traded shares. These 
shares provided Commerce with the benchmark it needed to value their 
[parts bénéficiaries]. Sidmar’s shares, on the other hand, are not pub- 
licly traded.” (Id. at 100.) Second, Commerce responds the only way 
Commerce could have countervailed Sidmar’s debt-to-equity conver- 
sion would have been if Commerce had determined Sidmar was unequi- 
tyworthy during the year of infusion. (Id.) Because Domestic Producers 
did not “establish the factual predicate for questionning [sic] Sidmar’s 
equityworthiness,” Commerce contends it had a rational basis for dis- 
tinguishing between the different companies. (Id. at 101.) 


3. Foreign Producers: 


Clabecq rejects Domestic Producers’ contentions and argues 
Commerce properly determined parts bénéficiaries constitute equity 
securities and properly analyzed the OCPCs-to-parts bénéficiaries con- 
versions. (See Resp. Br. of Clabecq in Opp’n to Pls.’ Mot. for J. on Agency 
R. Regarding Certain Country-Specific Issues (Clabecq’s Br.) at 
12-13.)!6 Sidmar argues there is substantial evidence to support Com- 
merce’s finding parts bénéficiaries to be equity and not debt, and 
Domestic Producers’ arguments to the contrary “would require the 
Court to substitute its own judgment for that of the Department.” (Def.- 
Intervenors Sidmar and TradeARBED Resp. Br. in Opp’n to PIl.’s Mot. 
for J. Upon Agency R. (Sidmar’s Br.) at 14.) 

Sidmar also contends Commerce’s finding that the conversion of 
OCPCs-to-parts bénéficiaries was consistent with commercial consider- 
ations and therefore not countervailable is also based on substantial evi- 
dence and is otherwise in accordance with law. (Id. at 18.) Sidmar rejects 
Domestic Producers’ argument that parts bénéficiaries are worthless 
and thus have “‘significantly inferior’ characteristics” compared to 
OCPCs. (Id. at 21.) Commerce has verified, Sidmar asserts, that parts 
bénéficiaries are. bought and sold in Belgian commercial markets in 
some cases. (Id. (citation omitted).) 

Finally, Sidmar rejects Domestic Producers’ complaint that Com- 
merce should not have reached different results for Cockerill and Cla- 
becq than it did for Sidmar. (Id.) This outcome is explained in part, 
Sidmar argues, because “[b]loth Cockerill and Clabecq have publicly 
traded stock that can be used as a benchmark to evaluate whether an 
equity infusion confers a countervailable benefit. Sidmar does not.” (Id. 
at 22.) Thus, there was no need to invoke the equityworthiness inquiry 
in the case of Cockerill and Clabecq, because under Commerce’s meth- 
odology, Commerce simply “determine[d] whether or not the govern- 
ment paid ‘too much’ for its equity based on publicly traded market 
prices prevailing at the time.” (Id. at 24.) In the case of Sidmar, Sidmar 


16 Clabecq also contends Domestic Producers have failed to carry their burden of proving Commerce’s calculation of 
subsidy benefits from common and preference share investments by the GOB into Clabecq were not based on substan- 
tial evidence or otherwise not in accordance with law. (Clabecq’s Br. at 7-11.) 
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alleges, Commerce determined three times that no evidence indicated 
Sidmar was unequityworthy. (Id. at 23 (footnote and citations omitted).) 
Thus, given that a reasonable investor could expect a reasonable rate of 
return in Sidmar shares, Sidmar claims Commerce correctly deter- 
mined that the conversion from OCPCs to parts bénéficiaries did not 
confer a countervailable benefit. (Id. at 23-24 (footnote omitted).) 

As defendant-intervenor, Fabfer supports Domestic Producers’ con- 
tention that Commerce erred in determining that parts bénéficiaries 
constitute equity. (Resp. to Pls.’ Mot. Under R. 56.2 for Summ. J. on the 
Administrative R. (Fabfer’s Resp. Br.) at 1-2.) Fabfer contends Com- 
merce should be directed to countervail the benefits from the OCPCs-to- 
parts bénéficiaries conversions as amortizable grants in the principal 
amounts of the debts forgiven. (Id. at 2.) Additionally, Fabfer agrees 
with Domestic Producers’ position that Commerce erred in using the 
secondary market price of common shares as a benchmark for the value 
of parts bénéficiaries and preferred shares.!” (Id. at 4.) Commerce’s 
action, Fabfer argues, is contrary to the requirement in the Proposed 
Regulations that a secondary market price may be used as a benchmark 
only where there is a contemporaneous purchase of “‘the same form of 
equity purchased directly from the firm.’” (Id. (quoting Proposed Regu- 
lations, 54 Fed. Reg. at 23,381 (to be codified at 19 C.FR. 
§ 355.44(e)(1)(i))).) Because Commerce failed to provide any justifica- 
tion for using the market price of one form of equity as a benchmark for 


another, Fabfer concludes, Commerce’s determination cannot be 
upheld. (Id.) 


D. Discussion: 


1. Classifying OCPCs and Parts Bénéficiaries: 


The definition of the term “subsidy” in the countervailing duty (CVD) 
statute is necessarily broad as Congress could not possibly contemplate 
and describe all those transactions that could give rise to a countervail- 
able subsidy. See 19 U.S.C. § 1677(5)(A) (1988) (defining “subsidy” for 
purposes of CVD statute).!® Therefore, Commerce has erected numer- 
ous methodologies to enable the agency to evaluate transactions in light 
of the directives outlined in the statute. One such methodology is Com- 
merce’s new methodology employing a hierarchical set of criteria to 
classify hybrid securities as grants, debt, or equity. To distinguish 
between debt and equity, the methodology calls for an examination of 
four characteristics hybrid securities may possess: “(1) Expiration/Ma- 
turity Date/Repayment Obligation, (2) Guaranteed Interest or Divi- 
dends, (3) Ownership Rights, and (4) Seniority.” General Issues 
Appendix, 58 Fed. Reg. at 37,254. Commerce chose this methodology 
after considering and rejecting several other options. See id. (“We 


17 See supra note 12 (discussing Domestic Producers’ objection to Commerce’s use of common shares as a bench- 
mark to value Clabecq’s preferred shares). 

18 The Uruguay Round Agreements Act, Pub. L. No. 103-465, 1994 U.S.C.C.A.N. (108 Stat.) 4809 (1994), amended 
the CVD statute in several respects. Because Commerce's investigation in this case took place before the effective date 
of the amendments, all references to the CVD statute in this opinion are to the 1988 version. 
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examined several options for addressing these issues (for a complete dis- 
cussion of those options, see Mem. from Staff to Joseph A. Spetrini, 
dated June 21, 1993) * * *.”).!9 In adopting this hierarchical approach, 
Commerce explained in detail how it would consider each criterion as it 
applied to a hybrid security: 


Loans typically have a specified date on which the last remaining 
payments will be made and the obligation of the company to the 
creditor is fulfilled. Even if the instrument has no pre-set repay- 
ment date, but a repayment obligation exists when the instrument 
is provided, the instrument has characteristics more in line with 
loans than equity. Equity, on the other hand, has no expiration date. 
The rights to ownership theoretically extend to infinity. 

If after applying the first set of criteria, we are unable to establish 
whether the hybrid instrument is debt or equity, we will turn to the 
second set of criteria. Debt instruments guarantee the creditor a 
certain payment (i.e., the firm is obligated to pay). The rate may be 
fixed or variable but the requirement for, or schedule of, payments 
is pre-determined. Any interruption in payment results in a default 
on the loan by the company. Equity on the other hand, has no guar- 
anteed return. Companies are not required to issue a dividend to 
their stockholders. There is no counterpart to default for failure to 
pay a dividend on equity by the company. 

The next set of criteria in the hierarchy is ownership rights. 
Equity, unlike debt, confers ownership rights. (See Principles of 
Corporate Finance, by Richard A. Brealey and Stewart C. Meyers 
(McGraw-Hill, Inc., 1988, page 305) which states that stockholders 
have ultimate control, through voting rights, on the company’s 
affairs). Stockholders also have a claim on the profits of the firm, 
manifested in the form of dividends or capital appreciation. 

Finally, the last set of criteria in the hierarchy, seniority, refers to 
the order of reimbursement in case a company liquidates. The order 
of payment of funds from liquidated assets are as follows: taxes and 
administrative expenses, wages, creditors (secured, priority, and 
unsecured), and, lastly, shareholders. Id. at 743. 

Following the hierarchy outlined above, if an instrument has an 
expiration/maturity date or a clear repayment obligation, it will be 
treated as a loan. 

The remaining three characteristics of criteria in the hierarchy 
should be used to classify the instrument if the first set of criteria 
fails to provide a clear indication of the proper classification. A 
guaranteed pone whether interest or dividend, is more charac- 
teristic of debt than equity and can be an important element in cal- 
culating the subsidy. Ownership rights are considered more 
important than seniority in this hierarchy because they are definite 
characteristics of equity whereas seniority exists in acontinuum. In 
this continuum, creditors come before owners but there is no defi- 
nite line of distinction as to where one begins and the other ends. In 


19 For example, Commerce considered classifying hybrid securities as they were described in the books and records 
of the firms under investigation. (Def.’s Br. at 55-56.) Alternatively, the agency considered following a prior practice of 
making ad hoc determinations on a security-by-security basis. (Id. at 57.) In the end, Commerce decided against these 
approaches and adopted the hierarchical approach applied in this investigation. 
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addition, unlike ownership rights where potential profit sharing 
could affect subsidy calculations, seniority plays no quantitative 
role in determining countervailable benefits. Seniority matters 
only when the company is liquidated, whereas ownership rights are 
significant throughout the life of the company. Seniority does, how- 
ever, play a qualitative role in discerning debt from equity which is 
why it is included in the hierarchy. 
Id. 

Because the CVD statute does not speak directly to the precise ques- 
tion of how to examine hybrid securities, the question for the Court is 
whether the agency’s answer is based on a permissible construction of 
the statute. See Chevron, U.S.A., Inc. v. Natural Resources Defense 
Council, Inc., 467 U.S. 837, 842-43 (1984) (footnote omitted), quoted in 
Texas Crushed Stone Co. v. United States, 12 Fed.Cir.(T)__,_ ss, 35 
F.3d 1535, 1540 (1994). Commerce may not, however, “contravene or 
ignore the intent of the legislature or the guiding purpose of the stat- 
ute.” Ceramica Regiomontana, 10 CIT at 405, 636 F. Supp. at 966 (cita- 
tions omitted). Given the broad definition of a “bounty or grant” in the 
statute,2° Congress has delegated to Commerce as the administering 
agency the authority to carve out the specific methods to apply in identi- 
fying a bounty or grant. There is no requirement that the methodology 
adopted by Commerce be the most comprehensive or the most exact—it 
need only be reasonable and in accord with legislative intent. See 
U.H.F-C. Co. v. United States, 9 Fed. Cir. (T) 1, 10, 916 F2d 689, 698 
(1990) (“It is well settled that an agency’s interpretation of the statute it 
has been entrusted by Congress to administer is to be upheld unless it is 
unreasonable.”) (citations omitted). Commerce’s analysis as explained 
above sets forth a reasonable method of identifying and classifying those 
bounties or grants that take the form of hybrid securities. Furthermore, 
it is consonant with the intent of Congress to afford Commerce wide lati- 
tude in defining a bounty or grant. See PPG Indus., Inc. v. United States, 
9 Fed. Cir. (T) 71, 74, 928 F2d 1568, 1572 (1991). Accordingly, the Court 
holds Commerce’s hierarchical method of classifying hybrid securities 
to determine whether such securities are grants, debt, or equity under 
the CVD statute is based on a permissible construction of the statute 
and is in accord with congressional intent. 

As explained above in section one, part I.A, Commerce moved the 
parts bénéficiaries through the hierarchical set of criteria and deemed 
the instruments to be equity. The agency considered the characteristics 
of parts bénéficiaries in light of the first criterion, the “expiration/matu- 
rity date/repayment obligation,” and found this criterion militated in 
favor of classifying the parts bénéficiaries as equity. (See Confid. R. 52 at 
2 (cited in General Issues Appendix, 58 Fed. Reg. at 37,255).) Although it 


20 In 19 US.C. § 1677, Congress defines “subsidy” in part as follows: 
(1) The provision of capital, loans, or loan guarantees on terms inconsistent with commercial considerations. 
(II) The provision of goods or services at preferential rates. ‘ 
(III) The grant of funds or forgiveness of debt to cover operating losses sustained by a specific industry. 
(IV) The assumption of any costs or expenses of manufacture, production, or distribution. 
19 U.S.C. § 1677(5)(A)(ii). 
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was not necessary under the methodology, Commerce stated in an inter- 
nal memorandum that it examined the “guaranteed interest or divi- 
dends” criterion and found business proprietary evidence relevant to 
this factor supported the agency’s determination that parts bénéficia- 
ries constituted equity instruments. (See id.) 

The Court is unpersuaded by Domestic Producers’ and Fabfer’s 
attempt to discredit Commerce’s determination that parts bénéficiaries 
constituted equity because parts bénéficiaries did not have all the char- 
acteristics generally associated with equity shares. This argument 
proves little because it is plain parts bénéficiaries did not possess all the 
characteristics of equity otherwise they would not have been called 
hybrid securities and there would have been no need for Commerce to 
design a methodology to determine whether they were grants, debt, or 
equity. More important, Commerce applied the hierarchical criteria to 
parts bénéficiaries by considering evidence on the record. The Court 
finds no reason to second-guess the expertise of Commerce even if the 
Court were to disagree, which it does not, with Commerce’s conclu- 
sion.2! Domestic Producers and Fabfer do little more than recite other 
evidence on the record they argue militates against the determination 
reached by Commerce. This Court will not overturn Commerce’s deter- 
mination merely because Domestic Producers and Fabfer produce evi- 
dence supporting their arguments and opposing the determination 
reached by Commerce. See Consolo v. Federal Maritime Comm’n, 383 
US. 607, 620 (1966) (“[T]he possibility of drawing two inconsistent con- 
clusions from the evidence does not prevent an administrative agency’s 
finding from being supported by substantial evidence.”) (citations 
omitted); Tehnoimportexport v. United States, 15 CIT 250, 253, 766 F. 
Supp. 1169, 1173 (1991) (explaining “Commerce’s determination will 
not be overturned merely because the plaintiff is able to produce evi- 
dence * * * in support of its own contentions and in opposition to the evi- 
dence supporting the agency’s determination.”) (citation and internal 
quotations omitted). The Court holds Commerce’s use of the hierarchi- 
cal method of examining hybrid securities to find parts bénéficiaries 
constituted equity is based on substantial evidence and is otherwise in 
accordance with law. 


2. Measuring the Benefits from the OCPCs-to-Parts Bénéficiaries 
Conversions: 

Domestic Producers’ and Fabfer’s claim that Commerce improperly 
used secondary market prices to calculate the benefit from the equity 
infusions occasioned by Cockerill’s and Clabecq’s parts bénéficiaries 
conversions is equally misguided. The first issue here is whether it was 
proper for Commerce to use the “next most similar publicly traded 
equity instrument” as a benchmark when the agency’s Proposed Regu- 


21 It is certainly true that Commerce may not rely solely on “agency expertise” to justify its determinations. See 
Prineville Sawmill Co., Inc. v. United States, 859 F.2d 905, 910 (Fed. Cir. 1988) (“If agency claims of ‘expertise’ were to 
operate as an instant talisman permitting the agency to escape judicial review, then practically no agency action would 
be reviewable * * *.”) Here, however, Commerce advances considerably more than mere agency expertise to support its 
finding that parts bénéficiaries constitute equity under Commerce’s methodology. 
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lations call for an examination of the “same form of equity.” See Pro- 
posed Regulations, 54 Fed. Reg. at 23,381 (to be codified at 19 C.FR. 
§ 355.44(e)(1)(i)). The second issue is whether Commerce’s examina- 
tion of both the primary and secondary markets for a benchmark was 
proper given that the Proposed Regulations explicitly mention only the 
primary market. The Court finds Commerce’s application of its Pro- 
posed Regulations was proper in both instances. 


a. Use of the “Next Most Similar Publicly Traded Equity Instrument” as 
a Benchmark: 


The Court agrees with Commerce that at its core, the Proposed Regu- 
lations express a preference for a market-determined benchmark before 
permitting the agency to turn to its equityworthiness inquiry. See, e.g., 
Proposed Regulations, 54 Fed. Reg. at 23,381 (to be codified at 19 C.FR. 
§ 355.44(e)(1)(ii)) (directing Commerce to invoke its equityworthiness 
inquiry when there “is no market-determined price”). The preamble to 
the Proposed Regulations cites the Subsidies Appendix in its discussion 
of Commerce’s existing practice of determining when a government 
provision of equity confers a countervailable benefit. Jd. at 23,371. In 
the Subsidies Appendix, Commerce explained “[i]f the government 
buys shares directly from the company * * * and similar shares are 
traded in a market, a subsidy arise [sic] if the government pays more 
than the prevailing market price.” Subsidies Appendix, 49 Fed. Reg. at 
18,020 (emphasis added). Thus, it is consistent with the tenor of the Pro- 
posed Regulations for Commerce to turn to the “next most similar pub- 
licly traded equity instrument” as a benchmark when the “same form of 
equity” does not exist. The Court finds Commerce’s interpretation of 
the Proposed Regulations in this instance is based on substantial evi- 
dence and is otherwise in accordance with law. 

Because Cockerill and Clabecq’s parts bénéficiaries were not publicly 
traded, Commerce selected the companies’ common share prices as the 
benchmark because the common shares were “the next most similar 
publicly traded equity instrument issued by Cockerill and Clabecq.” 
(Def.’s Br. at 82.) Commerce has not, however, invited the Court’s atten- 
tion to any record evidence showing that the common shares were the 
“next most similar publicly traded equity instrument” after the parts 
bénéficiaries. Commerce’s failure to do so is all the more glaring given 
that Commerce did perform such an analysis when it compared Cla- 
becq’s common shares and preference shares in deriving a market 
benchmark to measure the benefits from Clabecq’s debt-to-preference 
shares conversion.22 Accordingly, the Court remands the Final Deter- 


22 In the General Issues Appendix, Commerce explained how Clabecq’s common, or ordinary, shares and preferred 
shares were similar and why it was appropriate to use the ordinary shares as a benchmark for the preferred shares: 
(T]he secondary market share price of the ordinary shares can serve as an appropriate benchmark for Clabecq’s 
preferred shares. There is no evidence on the record that would lead the Department to believe that the market 
value of the preferred shares would be lower than that of the ordinary shares shine) the terms of the preferred 
shares. Therefore, given the absence of a market-determined share a for prefe: we will continue to 
use the secondary market share price for Clal ’s ordinary shares as our benchmark and pha tt the pre- 
mium paid by the government when it pu these shares. 


continued 
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mination as amended to Commerce to permit the agency to explain the 
basis upon which it determined Cockerill’s and Clabecq’s common 
shares were “next most similar publicly traded equity instrument” after 
the parts bénéficiaries and to indicate the record evidence the agency 
relied upon in reaching its determination. 


b. Use of a Secondary Market Price to Derive a Market Benchmark 
When No Primary Market Price Exists: 

The Court finds Commerce’s examination of secondary market price 
in its search for a market benchmark under the Proposed Regulations 
when no primary market price existed was proper. First, a close reading 
of the Proposed Regulations demonstrates they do not foreclose the use 
of secondary market prices as a benchmark, as Domestic Producers 
argue.”3 Second, in the General Issues Appendix, Commerce explained 
its preference for secondary market prices over the agency’s equity- 
worthiness test. See General Issues Appendix, 58 Fed. Reg. at 37,251. 
The agency’s reasoning that market prices of publicly traded instru- 
ments are a “much more accurate indicator of [a] company’s future 
earnings potential and worth than any hypothetical measurement 
which [Commerce] could devise,” see Subsidies Appendix, 49 Fed. Reg. 
at 18,023, is well within the discretion of the agency to adopt. In its 
expertise, Commerce regards the comparison of the price paid for equity 
to the secondary market price as a “reliable and accurate gauge as to 
whether * * * government equity infusions are inconsistent with com- 
mercial considerations.” See id. Ifthe marketplace is the “ultimate arbi- 
ter of economic valuation,” certainly a plausible if not irrefutable 
position, Commerce’s preference to look to market-determined prices 
before resorting to its equityworthiness inquiry, which it calls a reason- 
able surrogate for valuation, is a proper exercise of Commerce’s discre- 
tion. The Court holds Commerce’s use of secondary market price to 
derive a market benchmark when no primary market price exists for 
measuring subsidy benefits is based on substantial evidence and is 
otherwise in accordance with law. 


c. Application of the Equityworthiness Test: 
As explained above, ifthe primary and secondary markets do not yield 
areliable benchmark, Commerce turns to its equityworthiness test. Ifa 


General Issues Appendix, 58 Fed. Reg. at 37,252. Moreover, when respondents challenged Commerce’s use of a second- 
ary market price by claiming Clabecq’s stock was thinly traded, Commerce responded, “[(a]lthough the volume of trad- 
ing was low in 1985, we are not persuaded by the evidence on the record that the volume of these traded shares was so 
low as to preclude their use as a market-determined price in this proceeding.” Jd. at 37,252-53. In light of the foregoing, 
the Court holds there is substantial evidence to support Commerce’s use of Clabecq’s common share price as the bench- 
mark for Clabecq’s preferred shares. 
23 The relevant portion of the Proposed Regulations state: 
§ 355.44 Existence of a countervailable benefit. 
a BE * * * * * 
(e)(1) Equity. The provision of equity by a government to a firm confers a countervailable benefit to the extent 
the Secretary determines that: 
(i) The market-determined price for equity purchased directly from the firm is less than the price paid by the 
government for the same form of equity purchased directly from the firm; or 
(ii) In the event that there is no market-determined price, the firm is not equityworthy and there is a rate of 
return shortfall within the meaning of § 355.49(e). 
Proposed Regulations, 54 Fed. Reg. at 23,381 (to be codified at 19 C.FR. § 355.44(e)(1)) (emphasis added). The under- 
scored language is without qualification and therefore gives some evidence that “market-determined price” may 
include prices derived from both the primary and secondary markets. 
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company is found unequityworthy under Commerce’s methodology, the 
equity infusion is treated as a grant and countervailed accordingly. See 
British Steel pic, 19 CIT at ___., 879 F. Supp. at 1309-10 (upholding 
Commerce’s grant methodology, which treats equity infusions into 
unequityworthy companies countervailable as grants). In this case, 
Domestic Producers contest Commerce’s decision not to countervail 
Sidmar’s conversion of parts bénéficiaries simply because, Domestic 
Producers argue, Commerce did not make an equityworthiness deter- 
mination as to Sidmar. 

In the Final Determination, Commerce stated it did not initiate an 
equityworthiness investigation with respect to Sidmar and “[t]herefore, 
we have determined that the GOB’s conversion of its debt [OCPCs] to 
equity [parts bénéficiaries] does not provide a countervailable benefit to 
that company.” Final Determination, 58 Fed. Reg. at 37,277. There is 
little in the record to support Commerce’s decision not to countervail 
Sidmar’s parts bénéficiaries conversion other than an internal memo- 
randum stating that Commerce “found no reason to believe or suspect 
that Sidmar was unequityworthy and, so, no basis to conclude that the 
equity infusion was made on terms inconsistent with commercial con- 
siderations.” (Pub. R. 62 at 1.) 

“According to Commerce’s traditional methodology, where a compa- 
ny’s stock is not publicly traded, a government’s infusion of equity will 
only confer a countervailable benefit if the company is not equity- 
worthy.” (Def.’s Br. at 98 (citing Proposed Regulations, 58 Fed. Reg. at 
23,381 (to be codified at 19 C.FR. § 355.44(e)(1))).) It appears then, 
Commerce has adopted the position that once it determines a company 
without a market benchmark is equityworthy, equity infusions to that 
company are consistent with commercial considerations and not coun- 
tervailable. 

The Court finds this limited analysis is not in accord with Commerce’s 
statutory mandate to countervail a bounty or grant or “[t]he provision 
of capital * * * on terms inconsistent with commercial considerations.” 
See 19 U.S.C. § 1677(5)(A)(ii)(D. That is, there is insufficient evidence 
on the record demonstrating that Commerce analyzed the conversion of 
Sidmar’s OCPCs to parts bénéficiaries to determine if the conversion 
was on terms inconsistent with commercial considerations. Instead, 
Commerce simply appears to have concluded that because it found no 
reason to suspect that Sidmar was unequityworthy, it did not need to 
examine whether the equity infusions via the parts bénéficiaries 
conversions were countervailable as “[t]he provision of capital * * * on 
terms inconsistent with commercial considerations.” As aptly stated by 
the Court in a recent case wherein Commerce applied this same 
practice, 


where a company is equity-worthy, as here, it does not necessarily 
follow that the purchase of stock from that company will be consis- 
tent with commercial considerations. Commerce appears to estab- 
lish a blanket rule that the stock issued by an equity-worthy 
company would be equity-worthy as well. 
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The court does not agree * * *, 

* * * This court cannot, consistent with the intent of Congress, 
permit Commerce to base its decision in this matter solely upon the 
equity worthiness of the issuing company. Congressional intent, 
rather, dictated the imposition oft countervailing duties to offset the 
provision of capital when made on terms inconsistent with com- 
mercial considerations. 


Aimcor, 18 CIT at ___, 871 F. Supp. at 454. 

This Court finds no fault with Commerce’s methodology of turning to 
its equityworthiness inquiry after determining a reliable benchmark in 
the primary or secondary market does not exist. Furthermore, as stated 
above, Commerce is on solid ground when its equityworthiness inquiry 
leads the agency to countervail as grants equity infusions made to 
unequityworthy companies. The shortcoming of Commerce’s methodol- 
ogy is Commerce’s failure to determine whether an equity infusion is 
“on terms inconsistent with commercial considerations” notwithstand- 
ing Commerce’s finding that the company is equityworthy.”4 In light of 
the foregoing, this Court finds Commerce’s determination not to coun- 
tervail Sidmar’s conversion of OCPCs to parts bénéficiaries is not based 
on substantial evidence and is not otherwise in accordance with law. 
Therefore, the Court remands the Final Determination as amended to 
Commerce for a determination whether Sidmar’s conversion of OCPCs 
to parts bénéficiaries was on terms inconsistent with commercial con- 
siderations and to indicate the record evidence the agency relied upon in 
reaching its determination. 


II. Commerce’s Decision Not to Make Equityworthiness Determinations 
of Cockerill and Clabecq in Certain Years: 


The next issue concerns Commerce’s decision not to initiate equity- 
worthiness investigations of Cockerill for the years 1980 through 1988, 
and Clabecq for the years 1980 through 1989. In such an investigation, 
Commerce attempts to determine whether a company demonstrates the 
ability to generate a reasonable rate of return within a reasonable 
period of time. General Issues Appendix, 58 Fed. Reg. at 37,244 (citing 
Proposed Regulations). Using financial criteria described in the Pro- 
posed Regulations, Commerce examines whether the ability to generate 
such a return is evident “from the perspective of a reasonable private 
investor examining the firm at the time the government equity infusion 
was made.” Proposed Regulations, 54 Fed. Reg. at 23,381 (to be codified 
at 19C.ER. § 355.44(e)(2)). The equityworthiness test plays a key role in 
the agency’s grant methodology, which “treats equity infusions into 


24 It is not clear to the Court whether Commerce’s finding that the petition did not contain sufficient evidence to 
support an allegation of unequityworthiness as to Sidmar is the same as determining Sidmar to be equityworthy. For 
purposes of this discussion, it is irrelevant how Commerce reached its determination as to Sidmar’s equityworthiness. 
The point here is that Commerce failed to look beyond its equityworthiness test to determine whether Sidmar’s OCPC- 
to-parts bénéficiaries conversion was “on terms inconsistent with commercial considerations.” 
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unequityworthy companies as grants.” See General Issues Appendix, 58 
Fed. Reg. at 37,241.26 

As explained above in section one, part I.B, the equityworthiness test 
is used to measure the countervailable benefit. only when a company 
receiving an equity infusion does not have a market-determined price or 
where such market benchmark is shown to be deficient, tainted, or dis- 
torted. See id. at 37,252. Commerce’s rationale is that “[a]s long as a 
company’s shares are being traded in the secondary market, we 
obviously cannot reach * * * a conclusion [that no reasonable investor 
would have invested in the company]. Reasonable investors are invest- 
ing in the company, albeit only at a certain price.” Jd. In the Final Deter- 
mination, Commerce found “Clabecq’s and Cockerill’s shares were 
publicly traded on Belgian markets.” Final Determination, 58 Fed. Reg. 
at 37,277. Thus, Commerce did not make an equityworthiness deter- 
mination for Cockerill or Clabecq because “the market price [of their 
publicly traded shares] serve[d] as a benchmark price for the value of 
the shares.” Id. at 37,275. 


A. Contentions of the Parties: 
1. Domestic Producers: 


Domestic Producers first claim Commerce erred in failing to investi- 
gate the equityworthiness of Cockerill and Clabecq despite substantial 
evidence on the record regarding the unequityworthiness of both. 
(Domestic Producers’ Br. at 32.) If the agency had done so and deter- 
mined the companies were unequityworthy, Domestic Producers argue, 
Commerce would have countervailed the infusions as grants. (Id. (citing 
General Issues Appendix, 58 Fed. Reg. at 37,239).) Moreover, Domestic 
Producers fault Commerce’s practice of proceeding to an equityworthi- 
ness determination only when there is no market-determined price for 
the company’s existing shares as based on faulty reasoning and incon- 
sistent with Commerce’s own pronouncements on the meaning of equi- 
tyworthiness. (Id. at 33 (citation omitted).) 

Second, Domestic Producers argue Commerce’s resort to an equity- 
worthiness determination only when there is no market-determined 
price reflects a fundamental misunderstanding of the relevance of the 
secondary market to a company’s equityworthiness. (Id. at 39.) Domes- 
tic Producers suggest that equityworthiness “relates to a company’s 
ability to attract new capital from reasonable private investors. * * * 
When investors buy a company’s existing stock on the secondary market 
from existing owners, they are not investingin the company.” (Id.) Com- 
merce itself, Domestic Producers argue, has found that sales on the sec- 
ondary market do not provide a benefit to the company whose stock is 
being traded. (Domestic Producers’ Reply Br. at 15 n.36 (citing Certain 
Steel Products From Belgium, 47 Fed. Reg. 39,304, 39,319 (Dep’t 
Comm. 1982) (final determ.) (1982 Final Determination) (“If the gov- 


25 This Court recently upheld Commerce’s grant methodology as based upon substantial evidence on the record and 
as otherwise in accordance with law. See British Steel pic, 19 CIT at ___, 879 F Supp. at 1309-10. 
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ernment buys previously issued shares on a market or directly from 
shareholders rather than from the company, there is no subsidy to the 
company.”)) (further citations omitted).) Furthermore, Domestic Pro- 
ducers suggest, Commerce’s use of the secondary market to measure the 
value of shares creates an enormous loophole in CVD law as a “govern- 
ment could pour unlimited amounts of capital into a company, regard- 
less of its ability to produce a reasonable return on that capital.” 
(Domestic Producers’ Br. at 46.) In this way, a company could avoid 
countervailing duties “so long as [the government] received in return 
the number of shares which, when divided into the amount of the infu- 
sion, yielded the then prevailing secondary market price.” (Id.) 

Third, Domestic Producers contend Commerce’s position that the 
presence of a secondary market in a company’s shares is proof of the 
firm’s equityworthiness is contrary to Commerce’s prior recognition 
that firms with publicly traded shares can be unequityworthy. (Id. at 
40.) Domestic Producers point to the 1982 Final Determination wherein 
Commerce considered the soundness of investments in Cockerill at a 
time when the company’s shares were publicly traded in the secondary 
market. (Id.) In that determination, Commerce declared, “‘we do not 
regard these Belgian steel companies [those that merged to create Cock- 
erill] as representing sound commercial investments at the time the 
GOB acquired equity positions in them.’” (Id. (quoting 1982 Final 
Determination, 47 Fed. Reg. at 39,307).) Domestic Producers contend 


Commerce endorsed this finding in the current investigation. (Id. (cit- 
ing Final Determination, 58 Fed. Reg. at 37,279).) Finally, Domestic 
Producers cite record evidence supporting their claim that Cockerill and 
Clabecq were unequityworthy in the years of the equity infusions. (See 
id. at 42-45.) 


2. Commerce: 


As discussed above in section one, part I.C.2.b, Commerce argues the 
equityworthiness test is a substitute for the market price benchmark 
and is only employed where no market price exists or where such bench- 
mark is deficient, tainted, or distorted. (Def.’s Br. at 63 (citations 
omitted).) Commerce explains it prefers using a “market-determined 
price as a benchmark for measuring subsidies before substituting its 
own judgment in an equityworthiness determination.” (Id. at 65.) 
Because it has consistently preferred to use the share price in the sec- 
ondary market before resorting to the equityworthiness test, Commerce 
argues, it found no reason to abandon its practice in this determination. 
(Id. at 63-64 (citing General Issues Appendix, 58 Fed. Reg. at 37,251).) 
Commerce is quick to point out, however, “there may be instances where 
the market might not operate optimally.” (Id. at 74.) If evidence of 
tainted, deficient, or distorted share prices is present, Commerce 
acknowledges it can reject the market benchmark as it has done in other 
investigations. (Id. at 73 (footnote omitted).) 

Commerce argues Domestic Producers’ attempt to show Cockerill 
and Clabecq were unequityworthy misses the point. The issue is not the 
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equityworthiness of those firms, Commerce insists, but rather the rea- 
sonableness of Commerce’s long-standing policy of employing actual 
market prices before invoking the equityworthiness test. (Id. at 69.) 
Moreover, Commerce believes it is inappropriate for Domestic Produc- 
ers to argue the merits of an equityworthiness determination as to Cock- 
erill and Clabecq when such a determination was never considered or 
briefed in the administrative proceeding below. (Id. at 69 n.143.) 

There is no danger, Commerce assures the Court, that the use of stock 
market prices creates a loophole in CVD law as argued by Domestic Pro- 
ducers. (Id. at 73.) Commerce rejects the scenario that a foreign govern- 
ment could pour unlimited capital into a company, and avoid creating a 
countervailable subsidy by dividing the infusion amount by the prevail- 
ing market price to yield an appropriate number of shares purchased. 
(Id.) In such a case, Commerce suggests, the market would respond to 
this dilution of equity by devaluing share prices. Furthermore, if the 
agency had substantial evidence of inflated share prices, Commerce rea- 
sons, it would adjust share prices accordingly. (Id. (citing General Issues 
Appendix, 58 Fed. Reg. at 37,252-53).) 

Finally, Commerce concedes it erred in the Final Determination by 
mischaracterizing the 1982 Final Determination as having made the 
determination that Cockerill was unequityworthy. (Id. at 75 n.160 (cit- 
ing Final Determination, 58 Fed. Reg. at 37,279).) In light of its lengthy 
explanation and justification for the use of market prices as bench- 


marks, and Commerce’s long-standing policy of preferring market- 
determined prices as benchmarks before resorting to the 
equityworthiness inquiry, however, Commerce argues Domestic Pro- 
ducers’ focus on this and other “harmless errors” is unavailing. (Id. at 
76-77.) 


3. Foreign Producers: 


Clabecq argues Commerce properly refused to undertake an equity- 
worthiness investigation of Clabecq because the company’s stock was 
publicly traded on the Belgian stock exchange. (Clabecq’s Br. at 3.) “[A] 
company whose shares are publicly traded is plainly ‘equityworthy,’” 
Clabecq argues, because “independent investors are willing to take 
equity ownership positions in the company.” (Id. at 4.) After discussing 
the Subsidies Appendix and Commerce’s Proposed Regulations, Cla- 
becq concludes Commerce’s decision not to proceed with an equity- 
worthiness determination in the case of Clabecq was fully consistent 
with the agency’s longstanding policies and practices. (Id. at 5.) 

As defendant-intervenor, Fabfer supports Domestic Producers’ con- 
tention that Commerce erred in failing to make an equityworthiness 
determination with respect to Cockerill and Clabecq. (Fabfer’s Resp. Br. 
at 2.) Fabfer concedes that publicly traded shares presumptively estab- 
lish a market-determined price for the company’s shares. (Id. at 2-3.) 
Fabfer cautions, however, this does not necessarily establish that the 
company’s financial condition is sound, or that the company would be 
able to produce a reasonable return on additional capital. (Id. at 3.) 
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Given the financial evidence on the record, Fabfer argues, Commerce 
should have conducted equityworthiness determinations for Cockerill 
and Clabecq despite the fact their shares were publicly traded. (Id.) 


B. Discussion: 


Domestic Producers and Fabfer have simply raised another attack on 
Commerce’s use of secondary market prices as a benchmark to value 
subsidy benefits. In section one, part I.D.2.b supra, the Court upholds 
Commerce’s use of secondary market prices in lieu of the agency’s equi- 
tyworthiness inquiry. The only issue here is whether Commerce prop- 
erly chose not to make equityworthiness determinations as to Cockerill 
and Clabecq. The Court finds Commerce’s decision not to make such an 
equityworthiness determination is based on substantial evidence and is 
otherwise in accordance with law. Commerce adequately set forth why 
there was no need to make equityworthiness determinations as to Cock- 
erill and Clabecq. The agency cited record evidence demonstrating the 
shares of both companies were publicly traded on Belgian markets. 
Thus, Commerce properly reasoned it need not make an equityworthi- 
ness determination for Cockerill or Clabecq because “the market price 
[of their publicly traded shares] serves as a benchmark price for the 
value of the shares.” Final Determination, 58 Fed. Reg. at 37,275. 

The Court is not persuaded by the evidence raised by Domestic Pro- 
ducers and Fabfer attempting to show that notwithstanding the avail- 
ability of a market benchmark for the value of Cockerill’s and Clabecq’s 
shares, the companies still showed signs of being unequityworthy. 
Under Commerce’s methodology, there is no need to examine evidence 
of a firm’s equityworthiness if an adequate market benchmark exists for 
the firm.?6 It is a reasonable exercise of Commerce’s discretion to 
express a preference for market-based benchmarks before substituting 
its own judgment by invoking the equityworthiness test. See Wheatland 
Tube Corp. v. United States, 17 CIT 1230, 1245, 841 F. Supp. 1222, 1234 
(1993) (“Commerce has broad discretion to choose a methodology to sat- 
isfy the statutory mandate.”). The Court holds Commerce’s determina- 
tion not to make equityworthiness determinations as to Cockerill and 


Clabecq is based on substantial evidence and is otherwise in accordance 
with law. 


III. The Use of the Secondary Market Price of Clabecq’s Existing 
Common Stock on the Date the 1985 Debt-to-Equity Conversion Was 
Agreed to as the Benchmark: 


Even if the Court were to agree with Commerce’s determination that 
Clabecq was equityworthy and that the secondary market price of com- 
mon stock is an appropriate benchmark for valuing the shares at issue, 
Domestic Producers argue, Commerce still erred in using as a bench- 


26 It is important to note, however, the Court does not interpret Commerce’s methodology as equating the existence 
of a market benchmark for publicly-traded shares with a finding that a company is equityworthy. A company with pub- 
licly-traded shares may indeed be unequityworthy under the criteria outlined by Commerce. Thus, although Com- 
merce relies on the equityworthiness test as a surrogate for a market bench k, the exi of a market benchmark 
does not necessarily mean the company is equityworthy. The existence of a market benchmark simply means Com- 
merce need not invoke its equityworthiness test to measure the benefits, if any, flowing from equity infusions. 
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mark the market price of the shares at the time Clabecq and the GOB 
agreed to the transaction. (Domestic Producers’ Br. at 77.) Domestic 
Producers contend the General Issues Appendix provides that “when 
using publicly traded shares as a benchmark to determine countervail- 
able benefits, the Department will use the market price at the time of 
the infusion.” (Id. (citing General Issues Appendix, 58 Fed. Reg. at 
37,253).) In the present case, Domestic Producers argue Commerce has 
offered no explanation for its departure from this practice. 

Commerce concedes it erred and states “it should have used the share 
price at the time of the infusion” in accordance with the practice out- 
lined in the General Issues Appendix. (Def.’s Br. at 85.) Accordingly, if 
appropriate after Commerce’s consideration on remand of the use of 
Clabecq’s common shares as the “next most similar publicly traded 
equity instrument,”27? Commerce shall recalculate the countervailing 
duty rate for the conversions of BF 211,835,100 and BF 1.288 billion 
Clabecq debt held by the Société Nationale pour des Reconstruction des 
Secteurs Nationaux (SNSN)”8 to ordinary and non-voting preference 
shares, pursuant to the approval of the Belgian Council of Ministers on 
December 30, 1983, based on the date of the GOB’s equity infusion.?9 


IV. The Use of Sidmar’s 1991 Consolidated Group Sales as the Sales 
Denominator: 


SidInvest N.V. (SidInvest) was created in 1982 as a holding company 
jointly capitalized by Société Nationale d’Investissement (SND), a gov- 
ernment agency, and Sidarfin, a wholly-owned subsidiary of Sidmar. 
Final Determination, 58 Fed. Reg. at 37,281. The GOB created SidIn- 
vest and similar holding companies as part of its plan to restructure the 
steel industry. Although the original goal in creating the holding compa- 
nies was to develop state-of-the-art steel companies, in 1983 the GOB 
revised the statutory purpose to include the start up or expansion of all 
industrial or commercial companies that contribute to Belgian eco- 
nomic development. Commerce verified that few of SidInvest’s invest- 
ments have been steel-related. Id. 

The GOB gave SidInvest drawing rights on SNI to finance specific 
projects. The drawing rights took the form of conditional refundable 
advances (CRAs), which were interest free but repayable to SNI based 
on SidInvest’s profitability. See id. After the GOB sought to accelerate 
SidInvest’s repayment of the CRAs, the GOB swapped its uncertain 
repayment schedule for a fixed schedule. Id. at 37,282. “The face value 
of the outstanding CRAs would be repaid in 32 years. In the meantime, 
no interest would be paid [by Sidmar].” Jd. Commerce determined this 


27 See supra section one, part I.D.2.a. 


28 The GOB created SNSN in 1983 to assist a public credit institution in carrying out the restructuring of the five 
targeted national sectors (i.e., steel, shipbuilding, coal, textiles, and glass) in the Walloon region of Belgium. See Final 
Determination, 58 Fed. Reg. at 37,277. 


29 By letter to the parties, the Court instructed the parties to confer and submit to the Court proposed wording for 
the remand order should the Court remand on this issue. (See Letter from Judge Gregory W. Carman to Counsel (July 
27, 1995)). That wording is substantially incorporated here and in the order accompanying this opinion. 
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transaction created a 32-year interest free loan, which constituted a 
countervailable benefit. 

Commerce also found the GOB sought immediate repayment of at 
least some of the money owed to it. Thus, Commerce determined SNSN 
effectively sold the 32-year interest free loan back to SidInvest for new 
shares in SidInvest and cash. The new shares were then sold for cash. 
Commerce found the transaction consisting of the exchange of the 
32-year interest free loan for shares in SidInvest and SidInvest’s cash 
payment to SNSN gave rise to a countervailable benefit because the 
total amount of money received by SNSN was less than what SidInvest 
should have paid to repurchase its loan. Id. 

Commerce concluded these transactions bestowed countervailable 
benefits on Sidmar, and not SidInvest, because “any subsidies provided 
to SidInvest are not tied to SidInvest or to the specific activities in which 
it invested. Instead, any benefits flow to the Sidmar Group as a whole.” 
Id. Commerce explained that SidInvest was organized as an “invest- 
ment” joint venture, meaning it would not engage in the production of 
any products. Id. at 37,291. Instead, SidInvest would invest the funds in 
unspecified projects and use the returns from these projects to repay the 
CRAs and the joint venture partners. Id. at 37,292 “[W]here the govern- 
ment provides assistance to a non-producing joint venture (or subsid- 
iary) and where there are no specific conditions on how or where the 
funds should be invested,” Commerce explained, 


it is reasonable to conclude that the subsidy benefits the partici- 
pants in the joint venture rather than specific investments funded 
by the joint venture. In our view, subsidies to an investment joint 
venture, with no conditions on the use of the funds, are analogous to 
the receipt of “untied” subsidies. The Department’s practice in 
such instances is to allocate the benefit over the total sales of the 
recipient company. 
Id. In accord with this reasoning, Commerce treated the subsidies as 
untied benefits to the Sidmar Group. Commerce then calculated the 
benefits from the two subsidies using Sidmar’s company-specific bench- 
mark for 1988. Id. at 37,282. The benefits from the interest-free loan 
were allocated over the life of the loan, and the benefits from the sale of 
the loan were allocated over fifteen years. Commerce then divided these 
amounts by the total 1991 sales of the Sidmar Group.*° Id. 


A. Contentions of the Parties: 
1. Domestic Producers: 


First, Domestic Producers claim Commerce improperly used Sid- 
mar’s consolidated group sales as the sales denominator in its subsidy 
calculation and should have used only Sidmar’s total sales as the denom- 
inator. (Domestic Producers’ Br. at 56-57.) Domestic Producers contend 





30 Inthe A ded Determination, Commerce conceded it erred in the Final Determination when it “used only the 
sales of Sidmar plus Sidmar’s related service center” as the denominator and thus “inadvertently failed to use Sidmar 
Group sales as we outlined in the final determinations notice.’ ” Amended Determination, 58 Fed. Reg. at 43,750. Com- 
merce corrected its calculations in the A ded Deter resulting in a decrease of Sidmar’s rate for this pro- 
gram from 0.99% to 0.54%. 
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the Sidmar Group sales figure includes non-Belgian revenue and reve- 
nue generated in transportation charges, etc., which are not properly 
included in any countervailing duty denominator. (Id. at 57-58 (citing 
General Issues Appendix, 58 Fed. Reg. at 37,231).) “A review of Sidmar’s 
annual report,” Domestic Producers argue, “confirms that [Sidmar] has 
at least nine fully consolidated foreign subsidiaries” and thus “use of the 
Sidmar Group figure artificially reduced the subsidy rate on Sidmar’s 
sales.” (Id. at 58.) “[I]t simply makes no sense to apply the Sidmar 
Group total sales figure when calculating the subsidy rate to Sidmar for 
the SidInvest program,” Domestic Producers contend, when all enter- 
prises within the Sidmar Group were not investigated for subsidies. 
(Domestic Producers’ Reply Br. at 35 (footnote omitted).) 

Second, assuming Commerce used the proper denominator, Domestic 
Producers argue Commerce should not have used the unverified world- 
wide sales figure for Sidmar. (Domestic Producers’ Br. at 57.) Domestic 
Producers allege that unlike the sales data for Sidmar, the Sidmar 
Group sales figure was not verified by Commerce and therefore the 
agency should have used the verified sales of Sidmar and its related ser- 
vice center as best information available (BIA). (Id.) 


2. Commerce: 


Commerce responds it properly used the total sales figure for the Sid- 
mar group in the denominator of the subsidy rate calculation for the 
SidInvest program. By employing its “traditional tying analysis,”*! 
Commerce argues it found any subsidies provided to SidInvest are not 
tied to SidInvest or to the specific activities in which it invested, but 
rather, flow to the Sidmar Group as a whole. (Def.’s Br. at 108 (footnote 
omitted).) Furthermore, in response to Domestic Producers’ charge 
that Commerce improperly included transportation charges in its cal- 
culations, Commerce concedes it normally would use total sales of the 
Sidmar Group for the POI adjusted to an FO.B. (port) value as the sales 
denominator. (/d.)° In this investigation, however, the record contained 
only the relevant total sales figure, as set forth in Sidmar’s Annual 
Report, but not the necessary data to make the FO.B. (port) value 
adjustment. (Def.’s Br. at 108-09 (footnote omitted).) 

Similarly, Commerce defends its inclusion of non-Belgian company 
revenues in the sales figure and its use of the Sidmar Group total sales 
figure without adjustment for transportation charges as reasonable 
given “inadvertent evidentiary gap[s] in the record, not due to any fail- 


31 Under the “traditional tying analysis,” Commerce considers whether the subsidies at issue are tied to the recipi- 
ent firm’s production of merchandise domestically in the country under investigation. See Certain Hot Rolled Lead and 
Bismuth Carbon Steel Products From France, 58 Fed. Reg. 6221, 6230-31 (Dep’t Comm. 1993) (final determ.). The 
“refined tying analysis,” or “refined sales denominator methodology,” at issue in British Steel plc v. United States, 19 
CIT ___, 879 F. Supp. 1254 (1995), is described below in section one, part IV.B. 

32 The FOB. (port) sales value is the value of sales excluding shipping expenses such as ocean freight and marine 
insurance. See General Issues Appendix, 58 Fed. Reg. at 37,236. Commerce explained that use of an FO.B. (port) sales 
value is not required by statute or by the agency’s regulations. See id. Apparently, Commerce developed this practice to 
ensure that Commerce and the United States Customs Service “would be consistent in the calculation and assessment 
of countervailing duties.” See id. at 37,236-37. That is, Customs collects cash deposits and countervailing duties on an 
FO.B. invoice price, “exclud[ing] any costs, charges, or expenses incurred for transportation, insurance, and related 
services incident to the international shipment of the merchandise from the country of exportation to the place of 
importation in the United States” in accordance with 19 U.S.C. § 1401a(b)(4)(A). Id. at 37,237. 
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ure on the part of the respondent.” (Id. at 110.) Under these circum- 
stances, Commerce argues, its use of the Sidmar Group total sales figure 
without adjustment for transportation charges and its inclusion of the 
non-Belgian company revenue is proper. (Id: at 113.) Thus, Commerce 
“used its ‘best estimate’ given the state of the record” and did not resort 
to BIA. (Id. at 110 (footnote omitted); see also id. at 114.) 

Commerce defends its verification of the total sales figure for the Sid- 
mar Group as contained in Sidmar’s Annual Report and argues the 
agency enjoys “significant latitude in implementing its verification pro- 
cedures.” (Id. at 111 (citations omitted).) The agency’s “‘decision to 
select a particular method of verification rests solely within the agency’s 
sound discretion,’” Commerce argues, and should be sustained if rea- 
sonable. (Id. (quoting Floral Trade Council v: United States, 17 CIT 392, 
399, 822 F Supp. 766, 772 (1993) (citation omitted)).) In this investiga- 
tion, Commerce contends its spot-check of the information submitted 
was a reasonable method of verification as Commerce is not required to 
conduct an exhaustive examination of all information. ([d.) Further- 
more, Commerce notes Sidmar’s Annual Report had been audited by an 
independent accounting firm giving Commerce no reason to inquire fur- 
ther into the accuracy of the report as Commerce routinely accepts 
audited data as accurate for verification purposes. (Jd. at 112 (citations 
omitted).) 


3. Foreign Producers: 


Sidmar supports Commerce and agrees the agency properly used the 
Sidmar Group’s 1991 total sales figure as the denominator in its calcula- 
tions regarding SidInvest. (See Sidmar’s Br. at 42-44.) Sidmar also sides 
with Commerce to defend the agency’s verification process in this inves- 
tigation and to reject Domestic Producers’ argument that Commerce 
should have used only Sidmar’s and its related service center’s total 
sales as BIA for the sales denominator. (See id. at 44-46.) 

Sidmar raises an additional attack on Domestic Producers’ argu- 
ments and contends Domestic Producers are barred from raising the 
issue of the inclusion of foreign sales in the sales denominator because 
this issue was briefed, argued, and decided in another phase of this pro- 
ceeding.*4 (Id. at 47-49.) Sidmar asserts Domestic Producers failed to 
raise the issue of the denominator used in Commerce’s SidInvest cal- 
culations at that time and therefore Domestic Producers should be 
barred from being heard on this issue. (Id. at 48.) To allow otherwise, 


33 For example, Commerce observes Sidmar’s Annual Report does not give a breakdown of the total sales for each of 
the companies consolidated in the Sidmar Group. (Def.’s Br. at 113 n.270.) Thus, the record “does not provide a basis for 
excluding the revenues of the non-Belgian companies from the consolidated Sidmar Group sales figure.” (Id.) 


34 This case is also before the Court in a joint proceeding as one of several lidated cases challenging certain 
general issues present in several CVD determinations involving certain steel products. See British Steel plc, 19 CIT at 
___, 879 F. Supp. at 1262. In British Steel plc, the Court noted that pursuant to the scheduling order governing the 
joint proceeding, the parties were jointly ordered to brief five general issues including Commerce’s “determination of 
the appropriate sales denominator to be used in subsidy calculations when a respondent’s total sales include not only 
sales of domestically produced merchandise, but also sales of merchandise produced in one or more foreign countries.” 
Id. at__, 879 F Supp. at 1262. The scheduling order directs all questions of law and issues of fact regarding the five 
general issues to be briefed solely in the context of the briefs on those issues. Seeid. at__, 879 F. Supp. at 1262-63. All 
parties are prohibited from re-briefing or re-arguing any of these questions or issues in the country-specific proceed- 
ings. 
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Sidmar argues, would be prejudicial to Sidmar because, relying on the 
absence of any discussion by Domestic Producers of the SidInvest 
denominator in their briefing on the general issue of sales denominator, 
Sidmar did not actively participate in the denominator portion of the 
General Issues proceeding. (Id.) 


B. Discussion: 


The Court addresses as a threshold issue Sidmar’s contention that 
Domestic Producers are precluded from raising an argument concern- 
ing the calculation of the sales denominator because of the Court’s ear- 
lier consideration of that issue in British Steel plc. See British Steel ple, 
19CITat___, 879 F Supp. at 1310-20. Sidmar is correct in arguing that 
parties are generally barred from re-arguing issues discussed in British 
Steel pic as general issues. See supra note 34. In this case, however, the 
Court finds Domestic Producers are not precluded from raising their 
arguments because in this Final Determination, Commerce did not 
employ the refined sales denominator methodology at issue in British 
Steel ple. 

The refined sales denominator methodology at issue in British Steel 
plc was erected by Commerce to calculate the appropriate sales denomi- 
nator 


to be used in subsidy calculations when a respondent’s total sales 
include not only sales of domestically produced merchandise, but 
also sales of merchandise produced in one or more foreign coun- 
tries. This issue arises in the Certain Steel Products investigations 
where the respondent is a parent company producing the subject 
merchandise in the country under investigation and in one or more 
other countries, typically through subsidiaries. 


General Issues Appendix, 58 Fed. Reg. at 37,231. In this investigation, 
however, Commerce determined SidInvest “was set up as an ‘invest- 
ment’ joint venture, i.e., it would not itself engage in production of any 
products.” Final Determination, 58 Fed. Reg. at 37,291. Commerce 
stated that “subsidies to an investment joint venture, with no condi- 
tions on the use of the funds, are analogous to the receipt of ‘untied’ sub- 
sidies. The Department’s practice in such instances is to allocate the 
benefit over the total sales of the recipient company.” Id. at 37,292. 
Thus, Commerce treated the subsidies as untied benefits to the Sidmar 
Group and therefore, Commerce had no reason to apply its refined tying 
analysis in this case. (See also Def.’s Br. at 114 n.270 (“Commerce did not 
have any basis for applying its new tying presumption (for firms with 
multinational production) in this case.”).) The Court finds the refined 
tying methodology at issue in British Steel plc was not employed by 
Commerce in this Final Determination. Therefore, Domestic Producers 
are free to raise their claims challenging the denominator calculation in 
this action and are not precluded from doing so by the terms of the 
scheduling order set down in British Steel plc. 

The Court is persuaded Commerce’s decision to use Sidmar’s consoli- 
dated group sales as the sales denominator in its subsidy calculation is 
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based on substantial evidence and is otherwise in accordance with law. 
There is substantial evidence to support Commerce’s finding that given 
the state of the record in this investigation, the agency’s use of the Sid- 
mar Group total sales figure without adjusting for transportation 
charges and including non-Belgian company revenue was a proper exer- 
cise of the agency’s discretion in these matters. The Court recognizes 
that Commerce has substantial license to determine what evidence it 
needs to carry out its statutory functions. See Creswell Trading Co., Inc. 
uv. United States, 12 Fed. Cir.(T)___,__, 15 F3d 1054, 1062 (1994) 
(“Commerce is presumably in the best position to know what it means 
by its own requirements and what evidence will satisfy these require- 
ments * * *.”). Domestic Producers have raised no credible evidence 
leading the Court to question Commerce’s determination. 

Additionally, the Court perceives no reason to overturn Commerce’s 
finding that the evidentiary gaps in the record were inadvertent and not 
due to any lack of openness on the part of Foreign Producers. Commerce 
explained that “[g]iven the way in which the investigations developed 
* * * the record only contained the relevant total sales figure * * * but 
not the necessary data to adjust to an FO.B. (port) value.” (Def.’s Br. at 
108-09 (footnote omitted).) That is, “the record did not contain all of the 
data ideally available.” (Jd. at 109.) Whatever the deficiencies in the 
record, there is no evidence that Commerce deemed respondents 
responsible for such deficiencies. Indeed, Commerce explains, the 
“inadvertent evidentiary gap in the record, [is] not due to any failure on 
the part of the respondent.” (Id. at 110.) It appears then the use of BIA is 
not appropriate in this instance as the statute “clearly requires noncom- 
pliance with an information request before resort to the best informa- 
tion rule is justified, whether due to refusal or mere inability.” Olympic 
Adhesives, Inc. v. United States, 8 Fed. Cir. (T) 69, 79, 899 F.2d 1565, 
1574 (1990) (discussing 19 U.S.C. § 1677e(b) (1982) redesignated in 
1988 as § 1677e(c)*5) (citation omitted). Commerce is in the best posi- 
tion to know if respondents have been forthcoming and whether resort 
to BIA is proper, the Court sees no reason to disturb Commerce’s deci- 
sion not to resort to BIA. See Timken Co. v. United States, 18CIT__, 
___, 852 F. Supp. 1122, 1125 (1994) (discussing 19 U.S.C. § 1677e(c) 
and the use of BIA in an antidumping proceeding and holding, “[iJt is 
well-established * * * that Commerce has broad discretion with regard 
to when the use of BIA is appropriate.”) (citation omitted). 

The Court agrees with Commerce that the agency enjoys “a degree of 
latitude in implementing its verification procedures” and such methods 
will not be questioned if reasonable. Floral Trade Council, 17 CIT at 
399, 822 F. Supp. at 772 (further citation omitted). Commerce’s decision 
to employ a spot-check of the information submitted was a reasonable 
method of verification as there is no obligation on Commerce to conduct 
a comprehensive examination of all information submitted. See Mon- 


35 See Omnibus Trade and Competitiveness Act of 1988, Pub. L. No. 100-418, § 1331(1), 102 Stat. 1107, 1207 
(1988). 
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santo Co. v. United States, 12 CIT 937, 944, 698 F Supp. 275, 281 (1988). 
The Court sustains in all respects Commerce’s use of Sidmar’s 1991 con- 
solidated Group Sales as the sales denominator as based on substantial 
evidence on the record and otherwise in accordance with law. 


V. The Countervailing of Benefits from the 1970 Economic Expansion 
Law Only to the Extent They Exceeded Benefits Already Available 
Under the 1959 Expansion Law: 


On July 17, 1959, the GOB passed an economic expansion law (1959 
Law) providing for interest rebates, grants for capital investments, gov- 
ernment loan guarantees, and other benefits designed to promote eco- 
nomic expansion and modernization in Belgium. See 1982 Preliminary 
Determination, 47 Fed. Reg. at 26,305. Because the programs under the 
1959 Law were available to companies in all regions in Belgium and 
were not directed to a specific enterprise or industry or group of enter- 
prises or industries, Commerce declined to countervail benefits flowing 
from the 1959 Law. 1982 Final Determination, 47 Fed. Reg. at 39,310; 
see also Final Determination, 58 Fed. Reg. at 37,275 (“The 1959 Law 
was found to be non-specific in Belgian Steel and, thus, not countervail- 
able.”). 

The Economic Expansion Law of December 30, 1970 (1970 Law), 
offered similar “incentives to promote the establishment of new enter- 
prises or the expansion of existing ones which contribute directly to the 
creation of new activities and new employment within designated devel- 
opment zones.” Final Determination, 58 Fed. Reg. at 37,275. Commerce 
determined the 1970 Law provided benefits specifically to firms in cer- 
tain regions of the country. Therefore, Commerce found the benefits dis- 
pensed under the 1970 Law were provided to.a specific enterprise or 
industry or group of enterprises or industries and were countervailable. 
Id. 

Commerce determined that firms qualifying for benefits under the 
1970 Law would also qualify for benefits under the 1959 Law, albeit at a 
somewhat lower benefit level. Jd. at 37,289. Thus, Commerce counter- 
vailed benefits under the 1970 Law only to the extent they exceeded 
benefits available under the 1959 Law. Jd. at 37,275, 37,289. 


A. Contentions of the Parties: 
1. Domestic Producers: 


Domestic Producers charge Commerce’s determination that it need 
only countervail benefits provided under the 1970 Law to the extent 
they exceeded benefits available under the 1959 Law is not supported by 
substantial record evidence, is not in accordance with law, and is unprec- 
edented and unexplained. (Domestic Producers’ Br. at 59.) Domestic 
Producers do not challenge Commerce’s determination that the 1970 
Law is specific and that the 1959 Law is not specific. (Id. at 58-59, 59 
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n.169.)°6 Rather, Domestic Producers argue the 1959 Law is entirely 
separate from the 1970 Law and Commerce erred in linking the two pro- 
grams without making the requisite finding that the programs were 
integrally linked. (Id. at 60 (footnote omitted).) 

First, Domestic Producers challenge Commerce’s calculation of bene- 
fits provided under the 1970 Law and contend it is contrary to the 
agency’s Proposed Regulations. (Id. at 61.)>7 Domestic Producers assert 
the regulations provide Commerce “will countervail benefits under a 
program only to the extent that the benefits exceed the most favorable 
non-selective benefits available under that same program.” (Id. (discus- 
sing Proposed Regulations, 54 Fed. Reg. at 23,382 (to be codified at 19 
C.ER. § 355.44(n))).) Domestic Producers claim Commerce is “simply 
mistaken” when the agency argues that “‘by its terms the regulation is 
not limited to a single program.’” (Domestic Producers’ Reply Br. at 27 
(quoting Def.’s Br. at 103).) 

Second, Domestic Producers complain that Commerce’s calculation 
of the benefits is inconsistent with the agency’s past decisions, and fur- 
ther that Commerce has failed to provide a reasoned explanation for its 
departure from these precedents. (Domestic Producers’ Br. at 61, 62.) 
For example, Domestic Producers contend that in the 1982 Final Deter- 
mination, Commerce rejected the argument that because the 1970 Law 
provided only marginally higher benefits than those available under the 
1959 Law, only the incremental benefits should be countervailed. (Id. at 
61.) Domestic Producers claim Commerce has failed to cite any new evi- 
dence justifying a different approach in this investigation. (Domestic 
Producers’ Reply Br. at 31.) Further, Domestic Producers cite Certain 
Granite Products From Italy, 53 Fed. Reg. 27,197 (Dep’t Comm. 1988) 
(final determ.) (Certain Granite Products From Italy) where Commerce 
“not only applied the multi-tiered analysis to a single program, but clari- 
fied that the analysis is to be used ‘where the level of benefits under a 
particular program was tiered.’” (Domestic Producers’ Br. at 62 
(emphasis added) (quoting Certain Granite Products From Italy, 53 Fed. 
Reg. at 27,200).) 

Third, Domestic Producers argue that because the 1959 Law and the 
1970 Law are separate programs and there is no basis for applying a 
tiered-level of benefits analysis in the case of multiple programs, Com- 
merce should “countervail the full amount of the benefits provided to 
Respondents under the 1970 Law, at least absent a finding that the two 
laws were in effect a single program, i.e., that they were integrally 
linked.” (Id. at 63.) Domestic Producers argue an integral linkage analy- 
sis is useful for determining whether two programs are, in effect, one 


36 Although Domestic Producers do not challenge in this action Commerce’s determination that the 1959 Law is not 
specific, Domestic Producers have disagreed with Commerce and maintained “the 1959 Law is de facto specific because 
benefits granted pursuant to it are subject to a great degree of government discretion.” (Domestic Producers’ Br. at 59 
n.169 (citations omitted).) 

37 The Proposed Regulations provide a mechanism for evaluating the countervailable benefits from “tiered pro- 
grams,” that is, those government programs that provide varying levels of benefits to companies based on differing 
eligibility criteria. See Proposed Regulations, 54 Fed. Reg. at 23,373 (discussing regulation to be codified at 19 C.F-R. 
§ 355.44(n)). The programs are described as having “two-tiered” or “multi-tiered” benefits. The proposed regulation is 
referred to as the “two-tiered policy” or the “multi-tiered” or “tiered-level” analysis. 
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program for purposes of Commerce’s tiered-level analysis. (Id. (footnote 
omitted).) Applying the integral linkage analysis factors—“‘the admin- 
istration of the programs, evidence of a government policy to treat 
industries equally, the purposes of the programs as stated in their enab- 
ling legislation, and the manner of funding the programs’” and whether 
the programs are linked at inception—Domestic Producers survey the 
record evidence and conclude an examination of these factors demon- 
strates no integral linkage between the 1959 Law and the 1970 Law. (Id. 
at 64 (quoting Proposed Regulations, 54 Fed. Reg. at 23,380 (to be codi- 
fied at 19 C.ER. § 355.43(b)(6))); id. at 64-65.) 


2. Commerce: 


Commerce defends its actions and contends it acted in accordance 
with law when it determined it need only countervail benefits provided 
under the 1970 Law to the extent they exceeded benefits available under 
the 1959 Law. (Def.’s Br. at 101.) Commerce responds to Domestic Pro- 
ducers’ argument concerning the agency’s Proposed Regulations and 
the tiered-level analysis by noting that although “this policy typically 
applies. in situations involving a single program with more than one 
level of benefits * * * by its terms the regulation is not limited to a single 
program.” (Id. at 103.) In any event, the agency argues, “Commerce did 
not actually apply its two-tiered policy to this case. Instead, Commerce 
reached the same result by analogy.” (Id.) To apply the two-tiered policy, 
Commerce continues, two conditions must be met: 


First, the firm receiving the benefits from the specific portion of the 
program must have been eligible to receive the non-specific bene- 
fits. Second, Commerce must be able to determine the exact 
amount of benefits that would have been available under the non- 
specific portion of the program in order to measure the difference 
between the benefit levels. 


(Id.) Commerce contends both conditions were met in this case, first 
because steel producers in Belgium could have received benefits under 
the 1959 Law notwithstanding the 1970 Law, and second because Com- 
merce was able to determine the exact amount of benefits that would 
have been available to the steel producers under the 1959 Law. (Id. at 
104 (footnotes omitted).) Commerce rejects Domestic Producers’s argu- 
ment that the agency’s action here was unprecedented and cites several 
determinations “involving multi-tiered subsidy programs in which 
Commerce has applied its tiered policy for determining the amount to be 
countervailed.” (Id. (citations omitted).) 

Commerce also disputes Domestic Producers’ claim that Commerce’s 
action in this case was inconsistent with the agency’s determination in 
the 1982 Final Determination. (Id. at 105.) At that time, Commerce con- 
tends, it “had not yet developed its policy toward programs with varying 
levels of benefits. Indeed, there is no instance where Commerce applied 
the policy before 1985.” (Id.) For this reason, Commerce argues, it was 
not required to cite to new facts or evidence as Domestic Producers 
claim. 
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Commerce also faults Domestic Producers’ reliance on the integral 
linkage policy to determine whether to apply the two-tiered policy. The 
integral linkage policy, Commerce explains, only applies “‘when we are 
attempting to make a specificity determination for programs.’” (Id. at 
106 (quoting Final Determination, 58 Fed. Reg. at 37,289).) Because 
Commerce already had determined the 1970 Law was specific, Com- 
merce contends there was no reason for the agency to apply its integral 
linkage analysis. 

3. Foreign Producers: 


Sidmar agrees with Commerce and argues Commerce properly deter- 
mined the 1959 and 1970 Laws were not entirely separate programs 
because “‘firms qualifying for benefits under the 1970 Law would also 
qualify for benefits under the 1959 Law,’ albeit at different levels.” (Sid- 
mar’s Br. at 50 (quoting Final Determination, 58 Fed. Reg. at 37,289).) 

Sidmar rejects Domestic Producers’ argument that “it is ‘unprece- 
dented for the Department to look to an entirely separate program * * * 
when applying the multi-tiered analysis to another program.” (Id. at 51 
(quoting Domestic Producers’ Br. at 60).) To the contrary, Sidmar con- 
tends this appears to be exactly what the CIT instructed Commerce to 
do in Comeau Seafoods Ltd. v. United States, 13 CIT 923, 724 F Supp. 
1407 (1989). (Id.) In that decision, Sidmar argues, the Court “appar- 
ently recognized that even if two separate programs exist, one specific 
and one not, to the extent the programs provide parallel, complemen- 
tary benefits, the benefits obtained from the specific program are coun- 
tervailable only to the extent they exceed benefits available from the 
non-specific program.” (Id. at 53-54.) 

Finally, Sidmar insists record evidence supports Commerce’s deter- 
mination that the 1959 and 1970 Laws are not entirely separate pro- 
grams. For example, Sidmar states Commerce verified that: (1) the 
purpose of the two laws is the same; (2) an overlap exists in benefits pro- 
vided under the two laws; (3) the application forms and the general 
administration guidelines used for both laws is the same; and (4) the 
language of the decrees awarding benefits under both laws is essentially 
the same. (Id. at 54 (citations omitted).) 

Fabfer concurs in Commerce’s determination and agrees that the 
integral linkage analysis only applies when Commerce is making a spec- 
ificity determination for two or more programs. (Fabfer’s Resp. Br. at 6.) 
Accordingly, Fabfer argues Commerce properly countervailed benefits 
provided under the 1970 Law only to the extent the benefits exceeded 
those bestowed pursuant to the 1959 Law. (Id. at 6-7.) 

B. Discussion: 


Domestic Producers argue the language of the Proposed Regulations 
restricts the tiered-level analysis to “benefits available under that same 
program.” The Court does not read the Proposed Regulations so strictly. 
Additionally, insofar as the Proposed Regulations are proposed and not 
final regulations, the Court interprets the rules as expressions of agency 
practice and not as promulgated final rules. See supra note 7. Moreover, 
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Commerce explains it did not directly employ the tiered-level analysis 
described in the Proposed Regulations in making its determination to 
countervail only certain benefits. Instead, Commerce reached the same 
result by analogy. Commerce is afforded considerable leeway in erecting 
and applying methodologies to interpret the CVD statutes. See Ipsco, 
Inc. v. United States, 8 Fed. Cir. (T) 80, 83, 899 F.2d 1192, 1194-95 (1990) 
(“[The Court] give[s] due weight to the agency’s interpretation of the 
statute it administers, and we accept that interpretation if it is ‘suffi- 
ciently reasonable.’”) (quoting Zenith Radio Corp. v. United States, 437 
US. 443, 450 (1978) (further citations omitted)). This Court holds Com- 
merce’s decision to apply the tiered-level analysis described in the Pro- 
posed Regulations by analogy is based on substantial evidence and is 
otherwise in accordance with law. 

The Court finds little merit in Domestic Producers’ claim that Com- 
merce has departed from its prior decision in the 1982 Final Determina- 
tion not to treat benefits provided under the 1970 Law as if they were 
provided under the 1959 Law. See 1982 Final Determination, 47 Fed. 
Reg. at 39,313. Commerce explains it “had not yet developed its policy 
toward programs with varying levels of benefits” at that time and there- 
fore does not have to substantiate the position it took in the current 
investigation with new facts or evidence. The Court finds no persuasive 
evidence undermining Commerce’s position. 

Domestic Producers’ quarrel with Commerce’s reliance on Certain 
Granite Products From Italy as support for its treatment of benefits in 
this investigation is similarly unpersuasive. In Certain Granite Prod- 
ucts From Italy,3® Commerce explained that in past cases, 


where the level of benefits under a particular program was tiered, 
i.e., varied between regions, but the tiers together covered all 
regions of the country, we calculated countervailable benefits based 
on any additional benefits received over and above the lowest tier of 
benefits that was available under the program. 


Certain Granite Products From Italy, 53 Fed. Reg. at 27,200 (citation 
omitted). Domestic Producers insist that Commerce’s use of the phrase 
“under a particular program” in Certain Granite Products From Italy 
dictates that the tiered-level analysis only applies to a single program. 
Commerce agrees the analysis “typically applies in situations involving 
asingle program with more than one level of benefits,” but observes that 
“by its terms the [proposed] regulation is not limited to a single pro- 
gram.” As discussed above, the Court agrees and finds no inconsistency 
between Commerce’s determination in Certain Granite Products From 
Italy and its determination here. 


38 Commerce's investigation in that determination focused on the Italian government's provision of interest rate 
reductions on certain loans to manufacturers, producers, and exporters of granite products. Certain Granite Products 
From Italy, 53 Fed. Reg. at 27,200. Commerce verified the Italian government awarded loans “in every region of Italy 
but at differing interest rates, depending upon the region.” Id. 
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Finally, the Court finds Commerce has provided a reasonable 
explanation for its decision not to employ the integral linkage analysis 
either explicitly or by analogy: 


The discussion of integral linkage in section 355.43(b)(6) of the Pro- 
posed Regulations makes it clear that the test for integral linkage 
applies only when we are attempting to make a specificity deter- 
mination for programs, which when considered on their own might 
be specific, but, when taken together, might be found non-specific. 
Before considering programs jointly for purposes of our specificity 
test, we must determine them to be integrally linked. 

We have found the 1970 Law to be specific because benefits under 
the law are restricted to firms located in certain regions. Linking 
the 1970 Law with another law or program for purposes of deter- 
mining its specificity is inappropriate because the law will always 
remain regionally specific. Therefore, the question of linkage does 
not apply here. 


Final Determination, 58 Fed. Reg. at 37,289. It is evident from the 
preamble to § 355.43(b)(6) of the Proposed Regulations that the integral 
linkage analysis is a tool used to evaluate the specificity of a program— 
not for determining whether two programs are one. See Proposed Regu- 
lations, 54 Fed. Reg. at 23,368 (“[Rlespondents have argued that in 
determining the specificity of a program * * * the Department should 
consider the existence of comparable programs providing similar bene- 
fits to other industries. The Department’s position has been to reject 
such an analysis unless it finds that the programs are integrally linked 
to one another,”) (emphasis added) (citations omitted). Because Com- 
merce reasonably determined the 1970 Law is specific, a determination 
that is not challenged in this proceeding, there is no need for Commerce 
to turn to its integral linkage analysis when that analysis by its terms is 
employed only to evaluate the specificity of a program. The Court finds 
Commerce’s decision not to invoke the integral linkage analysis is based 
on substantial evidence and is otherwise in accordance with law. Accord- 
ingly, the Court holds Commerce’s countervailing of the benefits from 
the 1970 Law only to the extent they exceeded benefits already available 
under the 1959 Law is based on substantial evidence and is otherwise in 
accordance with law. 


VI. The Calculation of Interest Rate Subsidies Provided to Clabecq 
Pursuant to the 1959 Law and the Gandois Plan: 

Commerce determined Clabecq received an interest subsidy in the 
amount of BF 102 million pursuant to the 1959 Law, a program Com- 
merce found not countervailable in the 1982 Final Determination. Final 
Determination, 58 Fed. Reg. at 37,285. In the Final Determination, 
Domestic Producers alleged this amount was given to Clabecq under the 
Gandois Plan,®9 a restructuring plan benefitting solely the steel indus- 
try. Id. Commerce stated, however, it “found no evidence that Interest 


39 The Gandois Plan was commissioned and adopted by the GOB in 1983 as an industrial, financial, and social 
restructuring plan to confront the known and foreseeable steel market problems. (Pub. R. 82 at 4-5.) 





U.S. COURT OF INTERNATIONAL TRADE 111 


Rate Subsidies under the 1959 Law were given subject to the Gandois 
Plan [to Clabecq].” Id. at 37,289. 

Domestic Producers argue the Gandois Plan was a “program” under 
Commerce’s Proposed Regulations and was selective because its bene- 
fits were limited to the steel industry. (Domestic Producers’ Br. at 
65-66.) Under the Gandois Plan, Domestic Producers contend, the GOB 
approved interest rate subsidies to Clabecq in the amount of BF 102 mil- 
lion pursuant to the government’s authority derived from the 1959 Law. 
(Id. at 66.)*° Consequently, Domestic Producers argue, “‘when 1959 
Law benefits [welre [selectively] targeted using one of the specific 
restructuring plans, those benefits are countervailable.’” (Jd. (quoting 
Final Determination, 58 Fed. Reg. at 37,289) (bracketed material 
inserted to conform text to Final Determination quotation).) Fabfer 
agrees arguing Commerce ignored record evidence that indicates Cla- 
becq received a countervailable benefit from interest rate subsidies pro- 
vided by the GOB under the Gandois Plan. (Fabfer’s Resp. Br. at 5.) In its 
papers before the Court, Commerce concedes it erred: 


Upon review of the record and further analysis of the calculations 
concerning interest rate subsidies provided to Clabecq pursuant to 
the Gandois Plan and the 1959 Law, the Department concedes error 
in its calculation and requests a remand to correct the matter. Spe- 
cifically, the Department’s review of its calculations reveals that, 
while it countervailed the amount of the loan which petitioners des- 
ignated insofar as that loan was issued at an interest rate less than 
the agency’s benchmark interest rate, Commerce failed to include 


an amount for the further interest rate reduction which Clabecq 
admitted that it was granted. Commerce will correct this error 
upon remand by the Court. 


(Def.’s Br. at 114-15 (footnote omitted).) Thus, it appears Commerce 
agrees with Domestic Producers and Fabfer that the interest rate subsi- 
dies were provided to Clabecq pursuant to the Gandois Plan. Accord- 
ingly, the Court remands the Final Determination as amended to 
Commerce with instructions to recalculate the countervailing duty rate 
for the loan received by Clabecq, which was outstanding as of June 30, 
1991, to include the interest rate reduction, resulting from interest 
rebates, under the Gandois Plan.*! 


VII. The Reimbursement of Worker Training Costs Program: 


Pursuant to the Royal Decree of December 20, 1963, the Belgian 
National Employment Office provided reimbursement to firms for vari- 
ous in-plant and outside professional training costs. Final Determina- 
tion, 58 Fed. Reg. at 37,285. Commerce determined the program was 
funded by the GOB. Commerce found Sidmar, Clabecq, and Cockerill 
received reimbursements of worker training costs from 1977 to 1991. 


40 Domestic Producers explain the [ } loan was the loan for which the interest rate subsidies were autho- 
rized and that this loan was outstanding as of June 30, 1991, in the review year. (Domestic Producers’ Br. at67.) 
41 See supra note 29. 
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Fabfer also received reimbursements, but subsequent to the relevant 
POI. Id. 

Commerce determined the reimbursement program was not de jure 
limited to any region or enterprise or industry or group of enterprises or 
industries. With respect to de facto limitations, the agency verified that 
training reimbursements had been provided to firms in many economic 
sectors throughout the Walloon, Flanders, and Brussels regions of Bel- 
gium.*? After comparing the share by value of benefits received by 
respondents to those provided to all other users and recipients of the 
program, Commerce concluded the distribution of benefits under the 
program did not provide disproportionate benefits to the steel industry. 
Id. Accordingly, Commerce determined the program providing for the 
reimbursement of worker training costs was not countervailable. 


A. Contentions of the Parties: 
1. Domestic Producers: 


Domestic Producers allege Commerce erred in determining the reim- 
bursement of worker training costs was neither de jure nor de facto lim- 
ited to any region, enterprise, industry, or group. (Domestic Producers’ 
Br. at 68-69 (footnote omitted).) Thus, Domestic Producers contend 
Commerce has abrogated the CVD law and its own Proposed Regula- 
tions by failing to eountervail selective benefits flowing from the reim- 
bursement of training costs program. (Id. at 72.)*8 

Domestic Producers insist record evidence indicates the reimburse- 
ment of training costs program provides de jure selective benefits. (Id. at 
70.) First, they argue, the Belgian National Employment Office pro- 
vides, as a matter of law, higher worker training benefits to qualifying 
companies in certain regions. (Id. at 72.) Second, Domestic Producers 
point to the GOB’s response to Commerce’s questionnaire wherein the 
GOB states the Belgian National Employment Office “assumes part of 
the ‘technical training costs inherent in investments’ for qualifying 
companies.” (Id. at 69 (quoting Pub. R. 82 at 37).) Third, Domestic Pro- 
ducers recount the 1982 Final Determination where Commerce con- 
cluded the benefits provided under the reimbursement of worker 
training costs were countervailable because of the program’s regional 
nature. (Id. at 70 (citing 1982 Final Determination, 47 Fed. Reg. at 
39,308).) Fourth, Domestic Producers argue generally “[t]he GOB’s 
Response and Sidmar’s Response in this investigation both confirm that 
only firms in particular regions are eligible for increased benefits.” (Id. 
(footnote omitted).) 


42 For example, during the period 1987 to 1990, Commerce found the Flemish steel industry received 7.3% by value 
of benefits disbursed under the program in Flanders, while at least fifteen industrial sectors in Flanders received bene- 
fits over this same time period. Final Determination, 58 Fed. Reg. at 37,285. Commerce further determined that from 
1988 to 1991, the Walloonian metals sector, which includes the steel industry, received 17.3% by value of benefits dis- 
bursed under the program, and at least twenty sectors received benefits over this time period in Walloon. Id. 

43 Domestic Producers also take issue with Commerce’s failure to countervail the training reimbursement benefits 
despite Commerce’s response to Comment 11 in the Final Determination, in which the agency declared it had “counter- 
vailed the difference between the non-specific level of benefits and the level of benefits received by the respondent com- 
panies.” Final Determination, 58 Fed. Reg. at 37,290, quoted in Domestic Producers’ Br. at 69 n.208. See infra notes 45 
and 47. 
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To advance their argument that the benefits of the program are de 
facto specific, Domestic Producers contend one of the factors to deter- 
mine de facto specificity is whether there are dominant users of a pro- 
gram. (Id. at 70-71 (citing Proposed Regulations, 54 Fed. Reg. at 23,379 
(to be codified at 19 C.FR. § 355.43(b)(2)(iii))).) Under this standard, 
Domestic Producers allege Fabfer, Cockerill, and Sidmar are all part ofa 
group of enterprises or industries that is the dominant user of the reim- 
bursement program in their respective regions. (Id. at 71-72.) The ques- 
tion for this Court, Domestic Producers claim, is to “decide if it is 
appropriate to define the group of enterprises or industries by region.” 
(Domestic Producers’ Reply Br. at 33.)*4 


2. Commerce: 


Commerce responds it properly determined the reimbursement of 
worker training costs by the GOB was neither de jure nor de facto spe- 
cific to a region or to an industry or group of industries. (Def.’s Br. at 46 
(footnote omitted).)4° Commerce concedes that in the Preliminary 
Determination it appeared that the reimbursement program was de jure 
specific to companies in certain regions of Belgium. (Id. at 47 (citing 
Preliminary Determination, 57 Fed. Reg. at 57,752).) In an internal 
memorandum, however, Commerce explains that after verification it 
determined the program was not de jure specific: 


We note that in the preliminary determination, we countervailed 
this program because the response seem [sic] to point to the fact 
that the Brussels region did not qualify for benefits. At verification, 
we found that the Brussels region did, in fact, receive reimburse- 
ments. However, no steel companies are located in this region. 
Thus, it was not possible for the steel sector to receive benefits in 
this region. 


(Confid. R. 53 at 29, quoted in Def’s Br. at 49.) 

Commerce also rejects what it perceives as Domestic Producers’ 
attempt to erect a new test for specificity. If Domestic Producers’ argu- 
ment were adopted, Commerce contends, a program could be deemed 
specific if it provided disproportionate benefits to a group of regions. 
(Def’s Br. at 49 (citing Domestic Producers’ Br. at 71).) Commerce notes 
that not only have Domestic Producers failed to point to a single 
instance where Commerce has invoked such a test, but also that a “find- 
ing of specificity based on such a grouping and calculation would be ludi- 
crous.” (Id. at 50-51.) Commerce explains the distribution of benefits 


44 In their brief-in-chief as well, Domestic Producers argue the benefits received by Fabfer, Cockerill, and Sidmar 
under the program are selective and countervailable, “if selectivity is analyzed at the level of the * * * regional govern- 
ment.” (Domestic Producers’ Br. at 71; see also id. at 72.) Domestic Producers continue, stating even if selectivity is 
analyzed at the national level, Commerce should deem the program selective because the firms received “the lion’s 
share * * * of the number of grants awarded under the worker training program.” (Id. at 72 (footnote omitted).) 

45 Commerce admits that its response to Comment 11 in the Final Determination is inconsistent with the detailed 
discussion of the reimbursement program in other parts of the Final Determination. (Def.’s Br. at 48 n.85 ( citing Final 
Determination, 58 Fed. Reg. at 37,289-90).) This is simply an error, Commerce contends, as evid d by C ce’s 
lengthy discussion of the program in other parts of the Final Determination and by the calculation worksheets reflect- 
ing the calculation of the final countervailing duty rates. (Id. (citing Confid. R. 61).) Commerce argues that “although a 
[sic] agency’s determination may be of less than ideal clarity, a reviewing court may uphold the determination where 
the agency’s path may reasonably be discerned.” (Id. (citing Bowman Transp., Inc. v. Arkansas-Best Freight Sys., Inc., 
419 US. 281, 286 (1974)) (further citation omitted).) 
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under the reimbursement program “reflects nothing more than the fact 
that certain regions are more heavily industrialized and populated than 
others.” (Id. at 50.) “({I]f Commerce were to apply a strict disproportion- 
ality analysis, as if regions were industries,” Commerce continues, 
Domestic Producers’ “analysis shows nothing more than that one half of 
the regions receive more benefits than the other half.” (Id.) A finding of 
specificity on such grounds would be without merit, Commerce con- 
cludes. 


3. Foreign Producers: 


Fabfer and Sidmar contend Commerce correctly determined the 
reimbursement of worker training costs program is not specific and does 
not confer countervailable benefits. (See Fabfer’s Resp. Br. at 7-8; Sid- 
mar’s Br. at 56-60.) Sidmar points to record evidence demonstrating 
that a wide number of firms in a wide variety of industries used the reim- 
bursement program, and that all regions of Belgium used the program. 
(Sidmar’s Br. at 57 (citations omitted).) In accordance with Commerce’s 
prior practice, Sidmar states, “if all sectors of the economy can partici- 
pate in a program providing assistance for worker training, those bene- 
fits are not countervailable.” (Id. at 58 (citation omitted).) 

Sidmar also rejects Domestic Producers’ argument that the benefits 
under the reimbursement program are de facto specific because certain 
provinces within the three regions of Belgium received a disproportion- 
ate share of the benefits. (Id. (citing Domestic Producers’ Br. at 70—72).) 
Specifically, Sidmar cites to the Proposed Regulations indicating Com- 
merce “may consider the proportion of enterprises or industries located 
in the regions in question” when examining specificity under the Pro- 
posed Regulations. (Id. at 59 n.21 (discussing Proposed Regulations, 54 
Fed. Reg. at 23,379 (to be codified at 19 C.FR. § 355.43(b)(3))).) “This is 
as close to a disproportionality test as the Department comes with 
respect to regional specificity,” Sidmar contends. (Jd.) Thus, Sidmar 
argues, Domestic Producers’ argument falls short as it “does not con- 
sider the proportion of industries in the provinces it claims receive dis- 
proportionate benefits. [Domestic Producers] merely state that because 
three of five provinces received 89.7% of the benefits, the program is 
regionally specific.” (Id. (citing Domestic Producers’ Br. at 72).) 


B. Discussion: 


The CVD statute provides that for Commerce to countervail a bounty 
or grant, the agency must determine 


whether the bounty, grant, or subsidy in law or in fact is provided to 
a specific enterprise or industry, or group of enterprises or indus- 
tries. Nominal general availability, under the terms of the law, regu- 
lation, program, or rule establishing a bounty, grant, or subsidy, of 
the benefits thereunder is not a basis for determining that the 
bounty, grant, or subsidy is not, or has not been, in fact provided toa 
specific enterprise or industry, or group thereof. 


19 U.S.C. § 1677(5)(B). A finding of de facto specificity “requires a ‘case 
by case’ analysis to determine whether ‘there has been a bestowal upon 
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a specific class.’” PPG Indus., Inc., 9 Fed. Cir. (T) at 80, 928 F.2d at 1577 
(quoting and discussing Cabot Corp. v. United States, 9 CIT 489, 498, 
620 F. Supp. 722, 732 (1985), dismissed as unappealable, 4 Fed. Cir. (T) 
80, 788 F.2d 1539 (1986)). A determination of de jure specificity is 
accorded those programs, which, by law, limit benefits to a specific 
enterprise or industry, or group of enterprises or industries. See Certain 
Hot Rolled Lead and Bismuth Carbon Steel Products From France, 58 
Fed. Reg. 6221, 6224 (Dep’t Comm. 1993) (final determ.) (citing 19 
US.C. § 1677(5)(B)).*6 

The Court finds there is substantial evidence to support Commerce’s 
finding that the reimbursement of training costs program was not de 
jure specific. In its questionnaire response to Commerce, the GOB listed 
the eligibility criteria for firms seeking reimbursement under the pro- 
gram in one region and stated, “[e]ligibility is not limited to any indus- 
try or group of industries, nor to any area or subregion within the 
Flemish Region of Belgium.” (Pub. R. 82 at 44.) Additionally, Commerce 
found upon verification that “companies in various industries in all 
three administrative regions of Belgium (Flanders, Walloon, and Brus- 
sels) have used this program * * *. We verified that the program is not de 
jure limited to any region or enterprise or industry or group of enter- 
prises or industries.” (Confid. R. 53 at 29.) Domestic Producers unearth 
no persuasive evidence establishing the reimbursement program was de 
jure specific. The Court holds Commerce’s finding that the reimburse- 
ment of worker training costs program was not de jure limited to any 
region or enterprise or industry or group of enterprises or industries is 
based on substantial evidence and is otherwise in accordance with law. 

To determine whether the steel firms received a disproportionate 
share of benefits and thus whether the program was de facto specific, 
Commerce compared the share of benefits received by the steel firms 
under investigation to the share of benefits provided to all other users 
and recipients of the reimbursement program. See Final Determina- 
tion, 58 Fed. Reg. at 37,285; see also id. at 37,280. Commerce explained 
in the Final Determination it did not consider the distribution of bene- 
fits among the steel firms in various Belgian regions to constitute a dis- 
proportionate distribution of benefits to the steel industry. 


[Wle verified that training reimbursements have been provided to 
firms in many economic sectors throughout the Walloon, Flanders, 
and Brussels regions. Moreover, for the period 1987-1990, the 
Flemish steel industry received 7.3 percent by value of benefits dis- 
bursed under the program in Flanders. At least fifteen industrial 
sectors received benefits over this time period in Flanders. During 
the period 1988-1991, the Walloonian metals sector (which 
includes the steel industry) received 17.3 percent by value of the 





46 As part of its de jure analysis, Commerce looks to its Proposed Regulations to ine “(t]he extent to which a 
government acts to limit the availability of a program.” Proposed Regulations, 54 Fed. Reg. at 23,379 (to be codified at 
19 C.FR. § 355.43(b)(2)(i)) (discussed in Live Swine From Canada, 58 Fed. Reg. 54,112, 54,116 (Dep’t Comm. 1993) 
(prelim. admin. review) (“[T]he Department has consistently interpreted subsection 355.43(b)(2)(i) of the Proposed 
Regulations, the first enumerated factor, as providing for the de jure analysis.”) (citation omitted)). 
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benefits disbursed under the program. At least 20 sectors received 
benefits over this time period in Walloon. 


Id. at 37,285. Commerce considered this record evidence in concluding 
that the distribution of benefits from the reimbursement of training 
costs to the steel firms under investigation did not constitute dispropor- 
tionate benefits to the steel industry and thus was not de facto specific. 

Domestic Producers criticize Commerce’s finding and contend the 
Court must decide whether Commerce should define a group of enter- 
prises or industries by region in applying the “dominant user” criteria of 
the Proposed Regulations, 54 Fed. Reg. at 23,379 (to be codified at 19 
C.FR. § 355.43(b)(2)(iii)). (See Domestic Producers’ Reply Br. at 33.) 
The Court declines Domestic Producers’ invitation. Commerce enjoys 
considerable deference in erecting methodologies and procedures for 
implementing the CVD laws. See Wheatland Tube Corp., 17 CIT at 1245, 
841 F Supp. at 1234. This Court is in no position to require Commerce to 
modify its de facto test so long as the test as applied is reasonable and 
conforms to congressional intent. Hence, the Court rejects Domestic 
Producers’ argument that Commerce define a group of enterprises or 
industries by region in applying the “dominant user” criteria in its Pro- 
posed Regulations. The Court upholds Commerce’s determination that 
the reimbursement of worker training costs program was not de jure 
nor de facto specific as based on substantial evidence and as otherwise in 
accordance with law.*7 


VIII. The Redemption of Sidmar’s Preferred Shares: 


Pursuant to a Royal Decree of December 31, 1983, the GOB made two 
share subscriptions in Sidmar in 1984. Final Determination, 58 Fed. 
Reg. at 37,278. The decree permitted the GOB to make preference share 
subscriptions in the steel industry provided the subscriptions did not 
exceed one-half of the social capital of the company. Commerce 
explained that SNSN, the government agency purchasing the shares, 
paid cash for the first subscription, which consisted of ordinary shares in 
the company. Jd. Because Commerce did not initiate an equityworthi- 
ness investigation with respect to Sidmar, it did not investigate SNSN’s 
first subscription of ordinary shares. 

SNSN purchased a second subscription consisting of preference, or 
preferred, shares issued in return for the cancellation of certain debt 
claims held by SNSN against Sidmar. Jd. Commerce verified the charac- 
teristics of Sidmar’s preference shares issued in the transaction and 
found: (1) they bore a 2% priority dividend upon liquidation of the com- 


47 The Court agrees with Commerce that the agency’s error in responding to C t 11 in the Final Determina- 
tion is not fatal. There is sufficient explanation on the record of the substantial evidence that Commerce relied upon in 
reaching its determination. This single error does not undermine Commerce’s determination. See U.S. Steel Group—A 
Unit of USX Corp. v. United States, 18CIT___,__, 873 F. Supp. 673, 696 (1994) (“Reversal is not compelled when a 
mistake made by the administrative agency clearly has no bearing on ‘the procedure used or the substance of [the] 
decision reached.’”) (brackets added in U.S. Steel Group) (quoting Kurzon v. United States Postal Serv., 539 F.2d 788, 
796 (1st Cir. 1976) (further citation omitted)), appeal docketed, No. 95-1245 (Fed. Cir. Feb. 24, 1995). 
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pany; (2) they were non-voting, except under certain circumstances;*® 
and (3) they were subject to redemption but not at a price lower than 
80% of the nominal face value of the shares. (Confid. R. 41 at 21.) In the 
event the shares were not redeemed by 2004, they automatically con- 
verted to ordinary shares. (Confid. R. 4 at 27.) 

Commerce examined the attributes of Sidmar’s preference shares in 
light of Commerce’s hierarchical set of criteria used to distinguish debt 
from equity in cases of hybrid securities. As explained above in section 
one, part I.A, Commerce applies the following criteria to determine 
whether hybrid securities have the qualities of debt or equity: 
“(1) Expiration/Maturity Date/Repayment Obligation, (2) Guaranteed 
Interest or Dividends, (3) Ownership Rights, and (4) Seniority.” General 
Issues Appendix, 58 Fed. Reg. at 37,254. Once a characteristic is clearly 
indicative of debt or equity, Commerce ends its analysis and categorizes 
the hybrid as debt or equity. Commerce applied this analysis to Sidmar’s 
preferred shares and concluded the shares constituted equity. Id. at 
37,255. Because the reasons for Commerce’s determination were based 
on business proprietary information, the explanation was included in a 
separate memorandum to the file. 

As explained by Commerce, Sidmar subsequently redeemed the pref- 
erence shares: 


In 1987, the GOB requested that Sidmar redeem the preference 
shares early for budgetary reasons. Therefore, in 1989, Sidmar and 
the GOB agreed to fix the amount due in the year 2004. However, in 


order to receive some money back immediately, the GOB asked Sid- 
mar to pay the net present value in 1991 for the total due in 2004. 


Final Determination, 58 Fed. Reg. at 37,278. Commerce verified the 
GOB asked Sidmar to redeem the preference shares early because the 
GOB had to finance coal mine closures immediately. (Confid. R. 41 at 
22.) After examining the redemption, Commerce concluded: 


We have determined that the redemption of the preferred shares 
in 1991 did not give rise to a countervailable benefit. In selling the 
preferred shares back to Sidmar, we analyzed whether Sidmar paid 
the net present value in 1991 of the amount due in 2004. Using Sid- 
mar’s benchmark interest rate for 1991, we determined that the 
total amount of money received by the GOB was more than what 
Sidmar should have paid for the preferred shares. Therefore, we 
ea oes this redemption does not provide a countervailable benefit 
to Sidmar. 


Final Determination, 58 Fed. Reg. at 37,278. 
A. Contentions of the Parties: 
1. Domestic Producers: 


Domestic Producers complain Commerce incorrectly determined Sid- 
mar’s preferred shares redeemed in 1991 were equity. Under Com- 


48 Commerce verified the preference shares could only become voting shares under the following circumstances: 
“(1) if preferential dividends are not made payable over three consecutive years, (2) if the company’s general assembly 
diminishes registered capital, and (3) if after 20 years the shares were not yet reimbursed.” (Confid. R. 41 at 21.) 
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merce’s methodology for classifying hybrid securities, Domestic 
Producers claim, Sidmar’s preferred shares constituted debt. (See 
Domestic Producers’ Br. at 27-29.) First, Domestic Producers argue, the 
shares had a repayment obligation—indicative of debt—as evidenced by 
Commerce’s finding that “‘Sidmar and the GOB agreed to fix the 
amount due [on the preference shares] in the year 2004.’” (Id. at 28 
(brackets added in brief) (quoting Final Determination, 58 Fed. Reg. at 
37,278).) Second, although the shares were initially entitled to divi- 
dends, Domestic Producers argue, the dividends were capped at-2%. 
Thus, the dividends merely represented a “contingent interest, not a 
claim on profits of the firm.” (Id. at 29.)49 Third, Domestic Producers 
claim that although the preference shares as issued had limited voting 
rights, an attribute of equity, “these rights were stripped away by 
amendment to Sidmar’s by-laws in 1984 and were never reinstated.” 
(Id. (footnotes omitted).) Finally, according to Domestic Producers, pre- 
ferred share holders were given reimbursement priority upon liquida- 
tion ahead of other classes of Sidmar stock. Domestic Producers 
conclude “none of the four criteria used by [Commerce] to distinguish 
between equity and debt indicate that the preferred shares were equity.” 
(Id.) 

Domestic Producers also claim Commerce erred in concluding Sid- 
mar’s redemption of the preferred shares in 1991 did not give rise to a 
countei vailable benefit. This argument is tied to Domestic Producers’ 
contention that Commerce should have treated the preferred shares as 
debt, in which case Commerce “would have applied its benchmark inter- 
est rate to countervail the absence of a return on these instruments, at 
least through the repayment date in 1991.” (Id. at 31.) Thus, Domestic 
Producers argue that “[a]s of the date of repayment, the Department 
would have countervailed either the difference between the amount 
repaid and the full principal owed, or the interest-free feature of the 
shares as if they had been outstanding through their due date in 2004.” 
(Id.) In either case, Domestic Producers conclude, Sidmar repaid far less 
than it owed and Commerce erred in failing to countervail this benefit. 
In light of the above, Domestic Producers ask the Court to direct Com- 
merce to treat the preferred shares as debt and find that the amount of 
the debt forgiven—the amount owed minus the amount repaid—be 
countervailed as a grant. (Id. at 30.) 

Additionally, at oral argument Domestic Producers claimed the 
Court’s recent decision in Aimcor supports their argument that Com- 
merce failed to properly countervail the redemption of the preferred 
shares. Specifically, Domestic Producers argue that Commerce’s refusal 
to countervail is improper because “if [the preferred shares] were equity 
and even if the company is equity worthy, under [Aimcor] that doesn’t 


49 Domestic Producers also contend the preferred shares were an investment inconsistent with commercial consid- 
erations because “the maximum return the government investor could expect on these ‘shares’ would be two percent 
per year.” (Domestic Producers’ Reply Br. at 10.) “It is absurd,” Domestic Producers continue, “to suggest that any 
rational private investor would undertake such an investment, regardless of whether Sidmar were considered equity- 
worthy and regardless of how the securities were classified.” (Id.) 
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dispose of the question of whether this was an investment on terms 
inconsistent with commercial considerations.” (Tr. at 94.) A review of 
the record, Domestic Producers insist, reveals there is no indication 
Commerce considered whether this transaction was on terms inconsis- 
tent with commercial considerations. (Id. at 181.) 


2. Commerce: 


Commerce rejects Domestic Producers’ criticism and argues Com- 
merce’s determination that the redemption of Sidmar’s preferred 
shares did not give rise to a countervailable benefit is supported by sub- 
stantial evidence and is otherwise in accordance with law. (Def.’s Br. at 
86.) Commerce contends it acted in “strict accordance” with its hierar- 
chical criteria and properly categorized Sidmar’s preferred shares as 
equity. (Id. at 92 (footnote omitted).) Commerce explains it first 
addressed whether the preferred shares should be categorized as grants. 
(Id. at 94 n.222.) Finding [ ], Com- 
merce determined the shares were not outright grants. (Id. (quoting 
Confid. R. 52 at 2).) 

Commerce argues it next applied the agency’s hierarchy to determine 
whether the shares constituted debt or equity. Turning to the first crite- 
rion, Commerce explained if Sidmar’s preferred shares contained an 
expiration or maturity date, they would be treated as debt. (Jd.) Upon 
examination, however, Commerce noted that it was “[ 

]” (Confid. R. 52 at 2.) Because the evidence 
regarding the first criterion was inconclusive, Commerce argues, it con- 
sidered the second criterion, guaranteed interest or dividends. Com- 
merce contends [ ] dd., quoted in 
Def.’s Br. at'93.) From Commerce’s viewpoint, this established that the 
preferred shares did “[ ]’(Def.’s Br. at 93.) 

Commerce argues it did not need to examine the third criterion, own- 
ership rights, and the fourth criterion, seniority, because the second cri- 
terion had already established that the preferred shares were equity. 
Nonetheless, Commerce explains, these criteria support the finding 
that the shares were equity. As to ownership rights, Commerce relates it 
found [ ] (Confid. R. 52 at 2; quoted 
in Def.’s Br. at 93.) Commerce disagrees with Domestic Producers’ con- 
tention that the voting rights of the preferred shares were “‘stripped 
away by amendment to Sidmar’s by-laws in 1984.’” (Def.’s Br. at 94 
n.221 (quoting Domestic Producers’ Br. at 29).) Commerce argues that 
nothing in the evidence cited ty Domestic Producers establishes the 
limited voting rights of the shares were extinguished. (Id. (citing Confid. 
R. 4 Ex. 18a).) Finally, regarding seniority, Commerce agrees that Sid- 
mar’s preferred shares, by their nature, gave holders “certain rights 
that were superior to the rights possessed by holders of common 
shares.” (Id. at 93 n.220.) Commerce, however, rejects Domestic Produc- 
ers’ contention that the preferred shares were debt because they had 
reimbursement priority over other classes of Sidmar stock: “[T]here is 
nothing in the record which indicates that holders of Preferred Shares 
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were to be given priority over Sidmar’s creditors in the event of liquida- 
tion.” (Id. at 95 n.222.) 

Commerce also dismisses Domestic Producers’ second contention 
that the agency improperly failed to countervail the redemption of Sid- 
mar’s preferred shares. (Id. at 95-97.) First, Commerce argues it rea- 
sonably determined Sidmar’s preferred shares were equity and not debt 
as alleged by Domestic Producers. Second, Commerce contends it has 
wide latitude to determine what constitutes a subsidy and has sufficient 
discretion to disregard sham transactions or those intended to hide the 
receipt of countervailable subsidies. (Id. at 96-97.) Commerce states 
there is no evidence that the redemption of Sidmar’s preferred shares 
was a sham transaction. To the contrary, Commerce argues there is sub- 
stantial evidence indicating the transaction was intended to provide the 
GOB immediate access to funds. Additionally, Commerce points out, the 
redemption of the shares, if anything, hurt Sidmar by reducing its 
liquidity. (Id. at 97.) 

As to Domestic Producers’s claim at oral argument that Commerce 
failed to examine whether the redemption was on terms inconsistent 
with commercial considerations as required by Aimcor, Commerce 
responds that although the Final Determination is “a bit oblique on this 
point,” (Tr. at 138), Sidmar’s Verification Report contains the findings 
of two accounting firms and six experts who determined “whether or not 
the preferred shares was a fair value for the debt swap, for the assump- 
tion of the debt by the government,” (id. at 139 (citing Confid. R. 40 at 
12-13)). Counsel for Commerce stated, “from my reading of the record, 
the independent accounting firm found that this was certainly commer- 
cially feasible.” (Id.) Additionally, Commerce argues the issue posed in 
Aimcor is not reached here because if Commerce had stopped its inquiry 
after finding Sidmar was equityworthy, as Commerce apparently did in 
Aimcor, there would have been no reason for Commerce to discuss the 
results of the accounting firms’ inquiries as Commerce did in Sidmar’s 
Verification Report. (Id. at 140.) 


3. Foreign Producers: 


Sidmar supports Commerce’s treatment of Sidmar’s preferred shares 
and the redemption of those shares and finds nothing in Domestic Pro- 
ducers’ arguments to undermine Commerce’s conclusions. (See gener- 
ally Sidmar’s Br. at 27-42.) Discussing the hierarchical analysis 
Commerce employed, Sidmar argues there is substantial evidence sup- 
porting Commerce’s determination that Sidmar’s preferred shares 
were equity and not debt. (Id. at 28-36.) Additionally, Sidmar contends 
the redemption of the preferred shares did not give rise to a countervail- 
able benefit. (Id. at 36-42.) For example, Sidmar suggests that Com- 
merce found Sidmar paid more than it should have to redeem the 
preferred shares, and therefore the redemption conferred no benefit on 
Sidmar and no countervailable subsidy was bestowed. (Id. at 41 (citing 
Final Determination, 58 Fed. Reg. at 37,278 (“[T]he total amount of 
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money received by the GOB was more than what Sidmar should have 
paid for the preferred shares.”)).)°° 


B. Discussion: 


The Court is not persuaded by Domestic Producers’ arguments chal- 
lenging Commerce’s finding that Sidmar’s preferred shares constituted 
equity. In defense of its findings described above, Commerce sets forth 
substantial evidence on the record that the preferred shares constituted 
equity. See supra section one, part VIII.A.2. Commerce gathered record 
evidence and worked it through its hierarchy for hybrid instruments, 
criterion by criterion, reaching the conclusion the preferred shares were 
equity instruments. Although the agency need not have examined each 
criterion in its hierarchy, that Commerce was able to advance substan- 
tial evidence for each criterion to support its characterization of the 
shares as equity is persuasive evidence that the agency’s finding is based 
on substantial evidence and is otherwise in accordance with law. See 
supra section one, part I.D.1 (upholding Commerce’s hierarchical anal- 
ysis of hybrid securities). Domestic Producers’ argument in opposition 
does little more than advance an alternative reading of the record evi- 
dence. It is clear that “the possibility of drawing two inconsistent con- 
clusions from the evidence does not prevent an administrative agency’s 
finding from being supported by substantial evidence.” Consolo, 383 
US. at 620 (citations omitted). The Court holds Commerce’s determina- 
tion that Sidmar’s preferred shares constituted equity is based on sub- 
stantial evidence and is otherwise in accordance with law. 

The Court finds, however, Commerce erred in reaching its determina- 
tion not to countervail the redemption of Sidmar’s preferred shares. 
The Court’s finding is not based on Domestic Producers’ claim that the 
preferred shares constituted debt—an argument the Court has 
rejected—but instead is driven by Commerce’s failure to explicate what 
record evidence it reviewed to determine whether the redemption of 
preferred shares as equity was on terms inconsistent with commercial 
considerations. As explained above in section one, part I.D.2.c, Com- 
merce must countervail “[t]he provision of capital * ** on terms 
inconsistent with commercial considerations.” See 19 U.S.C. 
§ 1677(5)(A)(ii)(D. At oral argument, counsel for Commerce made a 
spirited effort to demonstrate that the findings of independent auditors 
as recited in Sidmar’s Verification Report are evidence that Commerce 
considered such concerns. (See Tr. at 139.) When pressed on this point, 
however, counsel conceded it is not clear if the decision maker consid- 
ered this evidence in determining whether the redemption of preferred 
shares was on terms inconsistent with commercial considerations. (See 
id. at 157; see also id. at 158 (“Commerce verifiers * * * did receive state- 
ments from the company officials about reports that were given by the 


50 At oral argument, Sidmar disputed Domestic Producers’ contention that Commerce failed to consider whether 
the redemption was on terms inconsistent with commercial considerations. (See Tr. at 147-52, 163.) Sidmar argued 
Commerce “did examine these preferred shares in great detail” and cited the independent auditors’ report as an exam- 
ple of “evidence on the record to support the finding that these investments were consistent with commercial consider- 
ations.” (Id. at 147.) 
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two independent accounting firms. From that point on, I do not know 
what the verifiers did with that information and how that impacted 
upon the fact—”).) As explained above in section one, part 1.D.2.c, Com- 
merce abrogates its statutory mandate when it concludes “a govern- 
ment’s infusion of equity will only confer a countervailable benefit if the 
company is not equityworthy,” without also examining whether such 
infusions of equity are “on terms inconsistent with commercial consid- 
erations.” 

It is unclear from the record whether Commerce performed its statu- 
torily mandated task of examining whether the redemption of preferred 
shares was on terms inconsistent with commercial considerations. See 
SEC v. Chenery Corp., 332 U.S. 194, 196 (1947) (“[I]f[an] administrative 
action is to be tested by the basis upon which it purports to rest, that 
basis must be set forth with such clarity as to be understandable.”) 
Accordingly, the Court remands the Final Determination as amended to 
determine whether Sidmar’s redemption of preferred shares as equity 
was on terms inconsistent with commercial considerations and to indi- 
cate the record evidence the agency relied upon in reaching its deter- 
mination. 


SECTION TWO: 
FABRIQUE DE FER DE CHARLEROI, S.A. v. UNITED STATES 
I. The Aggregation of Cash Grants and Interest Subsidies Received 
Pursuant to the Economic Expansion Law of 1970: 

The GOB adopted the Economic Expansion Law of December 30, 
1970 (1970 Law) to offer “incentives to promote the establishment of 
new enterprises or the expansion of existing ones which contribute 
directly to the creation of new activities and new employment within 
designated development zones.” Final Determination, 58 Fed. Reg. at 
37,275. The incentives included cash grants, interest subsidies, tax 
incentives, research and development, and marketing assistance. (Con- 
fid. R. 41 at 6.) Commerce verified that Fabfer received multiple cash 
grants under the 1970 Law for capital equipment used in basic steel pro- 
duction. Final Determination, 58 Fed. Reg. at 37,275. Following the 
methodology described in the General Issues Appendix, Commerce des- 
ignated these benefits as nonrecurring. Id. at 37,275-76.5! 

Commerce allocates the benefits from nonrecurring grants over the 
average useful life of assets in the steel industry®? “unless the sum of the 
grants provided under a particular program is less than 0.50 percent ofa 
firm’s total or export sales * * * in the year in which the grant was 


51 See the Allocation section of the General Issues Appendix for a description of the methodology Commerce employs 
to determine whether benefits are recurring or nonrecurring. General Issues Appendix, 58 Fed. Reg. at 37,226. 


52 The allocation period adopted by Commerce in allocating nonrecurring grants over the average useful life of 
assets in the steel industry is currently before the Court as a general issue following remand to Commerce in accord 
with this Court’s decision in British Steel plc. See British Steel ple v. United States, 19 CIT __, 879 F. Supp. 1254, 
1289-99 (1995). The issue of the allocation period was not raised in this country-specific action, as conceded by counsel 
for Fabfer at oral argument. (See Tr. at 20 (responding to the Court’s comment that, “You don’t seem to, in your papers, 
talk about this [issue of the allocation period],” counsel for Fabfer replied, “You’re right. It wasn’t, wasn’t briefed.”); see 
also id. at 30, 56.) Although counsel for Fabfer insisted at oral argument that its “complaint was very broad” and 
“there’s room * * * for this issue to be alive in this case,” (id. at 70), the Court finds otherwise and will not consider the 
issue of the allocation period in this opinion. 
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received.” General Issues Appendix, 58 Fed. Reg. at 37,226; see also Pro- 
posed Regulations, 54 Fed. Reg. at 23,384 (to be codified at 19 C.FR. 
§ 355.49(a)). In Fabfer’s case, Commerce found the 0.50% threshold was 
met and allocated the benefits over the average useful life of the renew- 
able physical assets in the steel industry. Final Determination, 58 Fed. 
Reg. at 37,276. 

In the Amended Determination, 


[P]etitioners alleged that the Department in computing whether 
grants provided pursuant to the program entitled “Cash Grants 
and Interest Subsidies under the Economic Expansion Law of 
1970” were equal or greater than 0.50 percent of a company’s sales, 
neglected to add together grants received in the same year under 
the same program. 
Amended Determination, 58 Fed. Reg. at 43,750. Commerce agreed with 
petitioners’ allegation and stated “we inadvertently failed to add 
together grants received by Fabfer given in the same year under the 
same program. This change increases the calculated subsidy rate for 
Fabfer for this program from 0.46 percent to 0.49 percent.” Id. 


A. Contentions of the Parties: 
1. Fabfer: 


Fabfer contends Commerce erred in the Amended Determination 
when the agency added together cash grants received by Fabfer in the 
same year, but under two different programs. (Mot. Under R. 56.2 for 
Summ. J. on the Administrative R. (Fabfer’s Br.) at 8.) In contravention 
of Commerce’s proposed regulations, Fabfer argues, Commerce cumu- 
lated grants received in the same year even though the grants were 
received pursuant to entirely independent programs. (Id. at 9.) Fabfer 
maintains the grants should have been treated separately because: 
(1) the amounts received were installments on two separate grants; 
(2) the grants underwent separate approval processes in different years 
and were earmarked for different projects; and (3) some of the grants 
were not part of a “particular program” received in the same year as 
required by the Proposed Regulations. (Id. at 9-10; see also P1.’s Reply to 
Def.’s & Def.-Intervenor’s Opp’n to Pl.’s R. 56.2 Mot. Summ. J. (Fabfer’s 
Reply Br.) at 4-5.) 

Fabfer also contests Commerce’s decision to use the correction of min- 
isterial errors procedure to effect the aggregation of the cash grants in 
the Amended Determination. (Fabfer’s Reply Br. at 7 (citing 19 C.ER. 
§ 355.28(d)).)®> Ministerial errors, Fabfer argues, cannot “alter or 
impact the substantive decisions reached by the agency.” (Id. at 8.) 
Although the regulation defines a ministerial error to include “any 
other type of unintentional error which the Secretary considers minis- 
terial,” Fabfer cautions that this provision should not be read as a grant 
of unbridled discretion for Commerce to determine when an act is minis- 


53 The regulation defines a “ministerial error” as “an error in addition, subtraction, or other arithmetic function, 
clerical error resulting from inaccurate copying, duplication, or the like, and any other type of unintentional error 
which the Secretary considers ministerial.” 19 C.RR. § 355.28(d) (1993). 
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terial. (Id.) This provision is “very limited,” Fabfer argues, “and what 
it’s limited by are the specific acts that are enumerated before it—ejus- 
dem generis.” (Tr. at 28.) 


2. Commerce: 


Commerce maintains its decision to aggregate the grants received in 
the same year is a reasonable determination based upon substantial evi- 
dence because the grants received by Fabfer were provided under a 
single program—the 1970 Law. (Def.’s Br. at 21-22.) Commerce first 
points out that the 1970 Law provides benefits to companies located in 
specific development zones and Fabfer is located within one of these 
zones. (Id. at 22-23 (footnotes omitted).) Second, Commerce asserts 
that although the grants “may have been approved at different times 
and for different purposes * * * each came from the same government 
agency applying the same criteria. Indeed, Commerce verified that the 
application forms for each grant were essentially identical. * * * [and] 
the actual amount of the grants was calculated according to the same 
formula.” (Id. (footnotes omitted).) 

Commerce argues its authority for aggregating the grants is based in 
part on the Proposed Regulations, which provide in relevant part, 


§ 355.49 Allocation of countervailable benefits over time. 

(a)(1) General Rule. * * * 
* * * * * * * 

(3) The Secretary will allocate the following nonrecurring coun- 
tervailable benefits over two or more years: 

(i) Grants and equity infusions found to confer a countervailable 
benefit pursuant to § 355.44(e)(1)(i) where the total amount of 
grants or equity infusions received under a particular program dur- 
ing a@ year is: 

(A) In the case of grants or equity infusions provided pursuant to 
a domestic program, equal to or greater than 0.50 percent of all 
sales of the firm in question during the same year * * * 


Proposed Regulations, 54 Fed. Reg. at 23,384 (to be codified at 19 C.ER. 
§ 355.49(a)) (emphasis added), cited in Tr. at 36. Thus, Commerce 
argues its decision to aggregate the amounts received within each year 
based on its finding that the grants were provided under a single pro- 
gram is supported by substantial evidence and is otherwise in accor- 
dance with law. 

Additionally, Commerce defends its use of the correction of ministe- 
rial errors procedure because the agency’s failure to aggregate the 
grants in the Final Determination was a “mathematical error” involv- 
ing “just a question of addition.” (Tr. at 42-43 (citing Companhia Bra- 
stleria Carbureto de Calcio v. United States, Slip Op. 94-48 (Mar. 18, 
1994).) 


3. Domestic Producers: 


As a threshold matter, Domestic Producers argue Fabfer’s claim that 
Commerce improperly aggregated the grants should be barred under 
the exhaustion of administrative remedies doctrine because Fabfer 
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failed to raise this argument previously before Commerce. (Domestic 
Producers’ Br. in Resp. to Fabfer’s R. 56.2 Mot. for Summ. J. on the 
Administrative R. (Domestic Producers’ Resp. Br.) at 10-14.) Domestic 
Producers maintain Fabfer did not present a timely challenge of Com- 
merce’s definition of the program of cash grants under the 1970 Law. 
(Id. at 12-14.)°4 

Beyond the exhaustion of remedies argument, Domestic Producers 
contend that Commerce’s Proposed Regulations define a program as 
“‘any act or practice of a government.’” (Id. at 17 (quoting Proposed 
Regulations, 54 Fed. Reg. at 23,379 (to be codified at 19 C.FR. 
§ 355.2(r))).) There is no question, Domestic Producers contend, that all 
four of these grants were received under the same program, the 1970 
Law. (Id. at 15 (footnote omitted).) The 1970 Law is the germane pro- 
gram at issue, Domestic Producers argue, and thus Fabfer’s assertion 
that the individual grants themselves constitute the program is simply 
wrong. (Id. at 17-18.) Domestic Producers also claim Commerce’s 
aggregation of the cash grants received under the 1970 Law is consistent 
with prior agency practice, (id. at 19-20 (footnote omitted)), and pre- 
vents the creation of a loophole in the CVD laws, (id. at 17). 


B. Discussion: 


Congress has directed that this Court “shall, where appropriate, 
require the exhaustion of administrative remedies.” 28 U.S.C. § 2637(d) 
(1988). Unless exhaustion of administrative remedies is mandated by 
statute, however, it is within the discretion of the court to apply the 
exhaustion doctrine. Ceramica Regiomontana, S.A. v. United States, 16 
CIT 358, 359 (1992) (citations omitted); Timken Co. v. United States, 10 
CIT 86, 92-93, 630 F Supp. 1327, 1334 (1986) (citations omitted). The 
Court declines to apply the exhaustion doctrine here because it is argu- 
able Fabfer was not aware of Commerce’s decision to aggregate certain 
grants until the Amended Determination. In Commerce’s questionnaire 
to Fabfer requesting information about cash grants under the 1970 Law, 
it is not so clear Commerce intended to aggregate grants under the 1970 
Law.*® Additionally, the one reference in the Preliminary Determination 


54 For example, Domestic Producers argue that in the questionnaire under the section labeled “PROGRAM-SPE- 
CIFIC QUESTIONS,” Commerce included a subsection titled, “Cash Grants Under the Law of December 30, 1970 
(“1970 Law”),” and asked Fabfer whether grants under “this program” were recurring or non-recurring.” (Pub. R. 30 
at 2-4, quoted in Domestic Producers’ Resp. Br. at 13 (footnote omitted).) Fabfer did not dispute this characterization of 
the 1970 Law, Domestic Producers explain, and instead answered the questions in one chart describing the same cash 
grants and information Commerce later verified. (Domestic Producers’ Resp. Br. at 13 (footnote omitted).) 

55 Domestic Producers maintain that accepting Fabfer’s argument would prevent grants from being aggregated 
unless they underwent the same approval process in the same year and were earmarked for the same investment proj- 
ects—conditions that few grants could meet. (Domestic Producers’ Resp. Br. at 20.) Such an interpretation, Domestic 
Producers argue, would create a loophole in CVD law prompting foreign governments to manipulate grant programs 
thereby avoiding the capitalization of grant benefits over time. (Id. at 21.) 

56 The questionnaire stated in relevant part: 

A. Cash Grants Under the Law of December 30, 1970 (“1970 Law”) 
According to petitioners, the 1970 Law provides for regional assist to panies located in certain devel- 
opment areas * * *. More specifically, petitioners allege that Belgian steel producers have received govern- 
ment subsidies in the form of cash grants and interests subsidies under the 1970 Law to finance capital invest- 
ments. 
1. Please answer the questions in Appendix 1. 
2. For grants, please answer the questions in Appendix 3, and for interest subsidies, the questions in 
Appendix 2. 
(Pub. R. 30 at 2-4.) 
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giving notice that Commerce aggregated the cash grants was the single 
sentence under a section entitled “Cash Grants Under the Economic 
Expansion Law of 1970” wherein Commerce stated, “Fabfer, Cockerill, 
and Sidmar received grants for capital equipment under this program to 
be used in basic steel production.” Preliminary Determination, 57 Fed. 
Reg. at 57,752 (emphasis added). Accordingly, the Court is reluctant to 
bar Fabfer from raising its challenge here given Commerce’s limited 
indication that it would consider grants the 1970 Law as “one program” 
and thus aggregate the grants. 

Fabfer apparently does not dispute that the cash grants at issue were 
received pursuant to the 1970 Law. (See Fabfer’s Reply Br. at 5-6.) The 
issue here is whether Commerce properly aggregated cash grants 
received pursuant to the 1970 Law despite Fabfer’s claim that the grants 
underwent separate approval processes in different years, that they 
were earmarked for different projects, and that some of the grants were 
not part of a “particular program” received in the same year as required 
by the Proposed Regulations. 

The Court finds there is substantial evidence on the record to support 
Commerce’s decision. For example, as Fabfer concedes, the grants were 
approved by the same government agency using the same criteria.®” 
Furthermore, as Fabfer also admits, “all programs under the 1970 Law 
and the 1959 Law use the same application form” and “the same general 
administrative guidelines are used for all programs under both laws.”5° 
Although Fabfer argues this evidence illustrates that under Com- 
merce’s rationale, “all programs under the 1970 Law would have to be 
one program,” (Fabfer’s Reply Br. at 4), the Court disagrees. Fabfer’s 
alternative reading of the evidence does not undermine Commerce’s 
determination as “[i]t is well settled that substantial evidence may exist 
in a record to support several inconsistent conclusions.” Metallverken 
Nederland B.V. v. United States, 13 CIT 1013, 1017, 728 F. Supp. 730, 
734 (1989) (citing Consolo v. Federal Maritime Comm’n, 383 U.S. 607, 
620 (1966)), cited in Mantex, Inc. v. U.S., 17 CIT 1385, 1399-1400, 841 F. 
Supp. 1290, 1303 (1993). The Court finds the evidence advanced by 
Commerce—that the grants came from the same government agency 
applying the same criteria and that the actual amount of the grants was 
calculated according to the same formula—is substantial evidence sup- 
porting Commerce’s determination that Fabfer’s grants under the 1970 
Law were provided pursuant to a particular program. That the grants 
underwent separate approval processes in different years and were ear- 
marked for different investment projects does not render Commerce’s 
decision to aggregate the grants under a particular program in error. 
Indeed, to find otherwise would undermine Commerce’s ability to coun- 
tervail benefits from a grant program as a foreign government could 
simply divide grants provided under a particular program and earmark 
each for a separate purpose, thereby circumventing CVD laws. Accord- 


57 (Fabfer’s Reply Br. at 5.) 
58 (Pabfer’s Reply Br. at 4.) 
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ingly, the Court holds Commerce’s aggregation of the cash grants 
received in the same years is based on substantial evidence and is other- 
wise in accordance with law. 

The Court is unpersuaded by Fabfer’s argument that the Amended 
Determination setting forth Commerce’s correction of its ministerial 
error was an improper use of the ministerial error provision. The stat- 
ute upon which 19 C.FR. § 355.28(d) is based defines a ministerial error 
as including “any other type of unintentional error which the adminis- 
tering authority considers ministerial.” 19 U.S.C. § 1671d(e) (1988). 
The Court finds Commerce’s failure to aggregate the grants received 
was an unintentional error, as evidenced by the agency’s statement, “we 
inadvertently failed to add together grants received by Fabfer given in 
the same year under the same program.” Amended Determination, 58 
Fed. Reg. at 43,750 (emphasis added). Additionally, because there is sub- 
stantial evidence to support Commerce’s decision to aggregate the 
grants under the 1970 Law, the Court finds the agency’s error in failing 
to correctly calculate the aggregate grant amounts in the Final Deter- 
mination was a ministerial error properly corrected in the Amended 
Determination. Accordingly, the Court holds Commerce’s correction of 
its unintentional error via the Amended Determination was a proper use 
of the ministerial error provision based on substantial evidence and 
otherwise in accordance with law. 

Such a finding does not, as Fabfer argues, give the agency “unbridled 
discretion” to determine when an act is ministerial. (See Fabfer’s Reply 
Br. at 8.) Rather, it reflects the deference courts afford agency inter- 
pretations of statutes and the regulations implementing such statutes. 
See Daewoo Elecs. Co., Lid. v. Int’l Union of Elec. Workers, AFL-CIO, 11 
Fed.Cir.(T) ——,__——_— , 6 F8d. 1511, 1522 (1993) (“When the issue is the 
validity of a regulation issued under a statute that an agency is charged 
with administering, it is well established that the agency’s construction 
is entitled to great weight.”) (internal quotations and citation omitted), 
cert. denied, 114 S. Ct. 2672 (1994). It appears to the Court that Com- 
merce simply “made an error, not resulting from ill-considered judg- 
ment or wayward discretion, but from oversight.” See Companhia 
Brasileira Carbureto de Calcio, Slip Op. 94-48 at 7 (footnote omitted) 
(denying plaintiffs application for a preliminary injunction in part 
because of the unlikelihood plaintiff would prevail on the merits). Com- 
merce’s use of the ministerial error provision to correct the agency’s 
failure to add together cash grants received in the same year under the 
same program is sustained. 


II. The Reduction of the Amount of Benefits Received from Cash Grants 
by the Amount of Taxes Paid on the Cash Grants: 


In its investigation, Commerce found that in Fabfer’s case, assets pur- 
chased in part with cash grants under the 1970 Law were required to be 
depreciated for tax purposes based on the asset value less the cash grant 
amount. Final Determination, 58 Fed. Reg. at 37, 289. “As a result, the 
cash grants [had] the effect of reducing deductions for depreciation and, 
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hence, higher taxes.” Jd. Commerce also verified Fabfer was required to 
amortize capital grants over the life of the investment, while the amor- 
tized amount was reflected on Fabfer’s income statement as “Other 
Financial Income” and ultimately was taxed. (Confid. R. 43 at 17.) 

The CVD statute provides that Commerce may exclude from the gross 
countervailable subsidy certain costs that may offset the value of the 
subsidy received. See 19 U.S.C. § 1677(6). The statute provides, in rele- 
vant part: 


(6) Net subsidy 
For the purpose of determining the net subsidy, the administer- 
ing authority may subtract from the gross subsidy the amount of— 
(A) any application fee, deposit, or similar payment paid in 
order to qualify for, or to receive, the benefit of the subsidy, 
(B) any loss in the value of the subsidy resulting from its def- 


erred receipt, if the deferral is mandated by Government order, 
and 


(C) export taxes, duties, or other charges levied on the export 
of merchandise to the United States specifically intended to 
offset the subsidy received. 

19 U.S.C. § 1677(6). Commerce’s Proposed Regulations mirror this pro- 
vision, see Proposed Regulations, 54 Fed. Reg. at 23,383 (to be codified at 
19 C.FR. § 355.46(a)), and include a specific provision concerning taxes: 


§ 355.46 Offsets. 


* * * * # * * 


(b) Tax effects of countervailable benefits. In calculating the 
amount of a countervailable benefit, the Secretary will ignore the 
secondary tax consequences of the benefit|,] 


id. (to be codified at 19 C.FR. § 355.46(b)). Commerce acknowledged 
that the assets Fabfer purchased in part with cash grants must be depre- 
ciated for tax purposes, but concluded “the Department’s longstanding 
practice is to disregard the secondary tax effects on subsidies.” Final 
Determination, 58 Fed. Reg. at 37,289. 


A. Contentions of the Parties: 


1. Fabfer: 


Fabfer maintains Commerce improperly refused to offset the amount 
of benefits received from cash grants under the 1970 Law by the amount 
of taxes paid on the grants in proportion to the amortization of the 
investment. (Fabfer’s Br. at 11.) Because Fabfer includes the amount of 
the amortized grant as “Other Financial Income” on its income state- 
ment and pays income tax on that amount, Fabfer claims Commerce 
should offset the gross amount of the cash grant by the amount of tax 
paid to calculate the net countervailable benefit. (Jd. at 12, 14.) Fabfer 
reads the CVD statute as “silent on the question of whether a subsidy 
should be offset by the amount of taxes payable as a result of the sub- 
sidy,” (id. at 12 (citing 19 U.S.C. § 1677(6))), and states the Proposed 
Regulations are of “little use” in determining whether a subsidy may be 
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offset by taxes, (id. at 12-13 (citing Proposed Regulations, 54 Fed. Reg. 
at 23,383 (to be codified at 19 C.ER. § 355.46(b)))). Furthermore, Fabfer 
argues § 355.46(b) of the Proposed Regulations does not apply in this 
case because Fabfer’s tax payments are not a secondary tax conse- 
quence, but rather are the “primary tax consequence of receiving the 
grant.” (Fabfer’s Reply Br. at 9.) Fabfer also contends Commerce’s ratio- 
nale for not considering secondary tax consequences is faulty, as it is 
founded solely upon Commerce’s perceived “difficulty and complexity” 
of determining the “speculative” and “uncertain” effects tax conse- 
quences may have on subsidy calculations. (Fabfer’s Br. at 13-14 (citing 
Michelin Tire Corp. v. United States, 6 CIT 320 (1983), vacated as moot 
per stipulation, 9 CIT 38 (1985)) (further citations omitted).) 


2. Commerce: 


Commerce contends it acted in accordance with law and agency prac- 
tice by refusing to offset countervailable benefits by the taxes paid as a 
result of the benefits. First, Commerce maintains the statute identifies 
only certain offsets that may be deducted from gross subsidies received 
by a foreign producer or exporter. (Def.’s Br. at 25 (citing 19 U.S.C. 
§ 1677(6)).) Second, Commerce asserts that Michelin Tire, the only CIT 
case Fabfer cites, supports Commerce’s position as the Court in that case 
rejected a claim that after-tax considerations should be included in the 
calculation of a subsidy. (Id. at 26 (quoting Michelin Tire, 6 CIT at 328 
(“[Slecondary effects * * * are too uncertain to be considered a neces- 


sary part of a subsidy calculation.”)).) Third, Commerce argues it has a 
long-standing practice of disregarding the secondary tax effects on sub- 
sides, (id. at 24 (citation omitted)), and stresses it has consistently 
refused to engage in expansive reading of 19 U.S.C. § 1677(6), (id. at 
26-27 (citations omitted)). 


3. Domestic Producers: 


Domestic Producers first argue the statute provides an exclusive list 
of offsets and the income tax offset Fabfer seeks is not among them. 
(Domestic Producers’ Resp. Br. at 23-24.) Second, Domestic Producers 
cite the preamble to the Proposed Regulations wherein Commerce 
observed it would ignore the fact that cash grants treated as revenue 
may be subject to income taxation. (Id. at 22 (citing Proposed Regula- 
tions, 54 Fed. Reg. at 23,374).) Finally, Domestic Producers discuss sev- 
eral cases, including IPSCO, Inc. v. United States, 12 CIT 359, 687 F. 
Supp. 614 (1988), in which, they argue, the Court rejected an argument 
that certain tax consequences were relevant to calculating net counter- 
vailable benefits bestowed by grant subsidies. (Jd. at 24-25 (citing 
IPSCO, Inc., 12 CIT at 367, 687 F. Supp. at 621).) 


B. Discussion: 
The Court sees little merit in Fabfer’s argument given the clear lan- 
guage of the statute and this Court’s previous rejection of similar argu- 


ments. To begin, Fabfer is incorrect in stating the statute is silent on the 
point at issue as the law provides an exclusive list of offsets that may be 
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deducted from the amount ofa gross subsidy and an offset for income tax 
payments is not among them. See 19 U.S.C. § 1677(6).5° Any doubt as to 
the scope of the statute is removed by considering the statute’s legisla- 
tive history: “For purposes of determining the net subsidy, there is sub- 
tracted from the gross subsidy only the items specified in section 771(6). 
The list is narrowly drawn and is all inclusive.” S. Rep. No. 249, 96th 
Cong., 1st Sess. 86 (1979), reprinted in 1979 U.S.C.C.A.N. 381, 472 
(emphasis added). 

Commerce recognized the limited scope of the offset provision in its 
Proposed Regulations wherein Commerce included one regulation sub- 
stantially the same as the statutory provision and another that explic- 
itly rejects a consideration of the secondary tax consequences of subsidy 
benefits. See Proposed Regulations, 54 Fed. Reg. at 23,383 (to be codified 
at 19 C.ER. § 355.46(a), (b)). This Court need not undertake a detailed 
analysis of prior cases considering the scope of the offset provision as 
these cases consistently have held that Congress intended the provision 
to be read and applied narrowly.® Accordingly, the Court holds Com- 
merce’s refusal to offset countervailable benefits by the taxes paid as a 


result of the benefits is based on substantial evidence and is otherwise in 
accordance with law. 


III. The Countervailing of Early Retirement Benefits Pursuant to the 
Collective Labor Conventions: 


To alleviate social hardships stemming from an economic downturn, 
the GOB negotiated Collective Labor Convention Number 17 of 1974 
(CLC 17) with Belgian industries and labor unions. Final Determina- 
tion 58 Fed. Reg. 37,276. CLC 17 instituted an early retirement plan for 
all Belgian workers, and established certain legal obligations for compa- 
nies whose workers take early retirement. General Issues Appendix, 58 
Fed. Reg. at 37,258. Under CLC 17, all industries were required to pro- 
vide additional allowances over and above GOB unemployment benefits 
for certain laid-off workers. Final Determination 58 Fed. Reg. 37,276. 
CLC 17 further allowed “national sector” industries®*! to negotiate their 
own collective labor conventions (CLCs) with the GOB and labor unions 
thereby modifying the industries’ obligations under CLC 17. General 
Issues Appendix, 58 Fed. Reg. at 37,258. In its questionnaire response, 
the GOB explained the national sector industries enjoyed a “procedural 
discrimination” in that those industries did not have to show economic 
distress to negotiate separate CLCs as did other industries. (See Pub. R. 
82 at 50-51.) In 1978, Belgian steel companies negotiated their own CLC 


59 See, e.g., IPSCO, Inc., 12 CIT at 367, 687 F. Supp. at 621 (“Congress has narrowly proscribed the offsets which 
{Commerce] may consider in determining net subsidies.” ) (citations omitted); RSI (India) Put., Ltd. v. United States, 12 
CIT 331, 336, 687 F. Supp. 605, 610 (1988) (stating the legislative history of § 1677(6) “shows that Congress intended 
this list to be narrowly drawn and all inclusive”) (citation omitted), aff'd, 7 Fed. Cir. (T) 100, 876 F.2d 1571 (1989); 
Fabricas El Carmen, S.A. v. United States, 11 CIT 692, 700, 672 F. Supp. 1465, 1472 (1987) (“Congress intended ‘to 
place clear limits on offsets from a gross subsidy.’”) (citation omitted), remand order vacated as moot, 12 CIT 129, 680 F. 
Supp. 1577 (1988). 


60 See supra note 59 citing cases. 


61 The five “national sector” industries were: steel, coal, shipbuilding, glass, and textiles. Final Determination, 58 
Fed. Reg. at 37,281. 
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(the Steel CLC) in light of the massive restructuring in the industry and 
the large numbers of workers affected. Final Determination, 58 Fed. 
Reg. 37,276. 

The Steel CLC was confirmed by the Claes Plan, a restructuring pro- 
gram approved later that year. General Issues Appendix, 58 Fed. Reg. at 
37,258. The Steel CLC modified CLC 17 in three ways. First, the steel 
companies’ obligations to pay the additional allowance under CLC 17 
were reduced or eliminated via grants, loan guarantees, and the 
assumption of interest costs. Second, pre-pensioned steel workers 
received a supplemental allowance of BF 2,500 per month® paid by the 
company and reimbursed by the government. Third, the Steel CLC 
exempted steel companies, until 1990, from obligations to replace work- 
ers who took early retirement. Id. 

Commerce determined the first component of the Steel CLC con- 
ferred a countervailable benefit because it relieved steel companies of 
their obligation to pay the additional allowance and such relief was spe- 
cific to the steel industry. Final Determination, 58 Fed. Reg. at 37,276; 
see also General Issues Appendix, 58 Fed. Reg. at 37,258.®° The second 
part, the supplemental allowance, generally did not confer a counter- 
vailable benefit, Commerce found, because the GOB created and for- 
gave the obligation at the same time and under the same program. 
General Issues Appendix, 58 Fed. Reg. at 37,258; see also Final Deter- 
mination, 58 Fed. Reg. at 37,276. Commerce determined the third com- 
ponent of the Steel CLC provided a countervailable benefit to steel 
companies because it relieved firms, until 1990, of the obligations and 
costs associated with hiring and paying new workers to replace pre-pen- 
sioned employees, which otherwise was required under CLC 17. Final 
Determination, 58 Fed. Reg. at 37,276. 

Turning to the recurring/nonrecurring nature of the benefits, Com- 
merce first determined in the Preliminary Determination that the 
GOB’s reimbursements to Fabfer and other steel companies for the 
additional allowances required under CLC 17 were nonrecurring coun- 
tervailable benefits. Preliminary Determination, 57 Fed. Reg. at 57,753. 
Thus, Commerce allocated the grants over a 15-year period. At the same 
time, Commerce declared it was reexamining the three-part test it 
employed to distinguish recurring from nonrecurring benefits. Id. at 
57,751. Although the general rule is that nonrecurring benefits are 


62 An inconsistency exists in the Final Determination concerning whether the supplemental allowance provided BF 
2,500 per week or per month. Compare Final Determination, 58 Fed. Reg. at 37,276 (“[U)nder this steel CLC, steel 
company workers and employees retiring early receive a special additional allowance of BF2,500 per month.”) with id. 

(“(T Ihe assumption of the BF2500 per week must be differentiated from the 2 assumption of the normal early retirement 
tenia’ * *."). Record evidence, however, appears to indicate the suppl al all provided BF 2,500 per month. 
(See Confid. R. 41 at 16 (“ ‘(T]he GOB concluded that a special additional payment in the amount of BF 2,500 per worker 
per month should be added to the steel workers’ pre-pension.”) and Pub. R. 274 at 12-13 (“[T}he 1978 Steel Convention 
provided for an additional BF2500 per month for pre-pensioned workers from the steel companies.” ).) 

63 The Court will refer to this countervailable benefit as the “additional allowance benefit.” 

64 The Court will refer to this countervailable benefit as the “replacement worker benefit.” 


65 The three-part test Commerce considered in determining whether a benefit was recurring surveyed: 
“(1) Whether the program providing the benefit is exceptional; (2) whether the program is of longstanding; and 


(3) whether there is any reason to believe that the program will not continue into the future.” Proposed Regulations, 54 
Fed. Reg. at 23,376 (citations omitted). 
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allocated over a period of time, see supra section two, part I, in Fabfer’s 
case Commerce expensed the benefits accruing to Fabfer in the year of 
receipt because the amount of the net subsidy, 0.06%, was less than 
0.50% of Fabfer’s sales. (See Confid. R. 32.) 

In the Final Determination, Commerce adopted a modified recurring/ 
nonrecurring test that the agency first employed in several final deter- 
minations issued between the Preliminary Determination and the Final 
Determination in this case. General Issues Appendix, 58 Fed. Reg. at 
37,226 (citing Certain Hot Rolled Lead and Bismuth Carbon Steel Prod- 
ucts From France, 58 Fed. Reg. 6221 (Dep’t Comm. 1993) (final determ.) 
(France Bismuth)). In France Bismuth, Commerce stated: 


We have considered the grants * * * described below to be non-re- 
curring * * * because the benefits are exceptional, the recipient 
cannot expect to receive benefits on an ongoing basis from review 
period to review period, and/or the provision of funds by the govern- 
ment must be approved every year. 


France Bismuth, 58 Fed. Reg. at 6223 (citation omitted), quoted in Gen- 
eral Issues Appendix, 58 Fed. Reg. at 37,226. Commerce adopted this 
revised test in the Final Determination. General Issues Appendix, 58 
Fed. Reg. at 37,226. Applying the test to the benefits bestowed by the 
Steel CLC, Commerce determined that the replacement workers bene- 
fits were recurring benefits. Final Determination, 58 Fed. Reg. at 
37,276. Commerce did not expressly determine whether other counter- 


vailable benefits resulting from the Steel CLC program were recurring 
or nonrecurring, but stated in the Amended Determination that the 
Final Determination had found it “appropriate to treat early retirement 
grants as recurring.” Amended Determination, 58 Fed. Reg. at 43,750. 


A. Contentions of the Parties: 


1. Fabfer: 


Fabfer contends the GOB’s assistance in paying pre-pension financ- 
ing costs® is generally available to all Belgian industrial sectors and 
therefore is not specific to the steel industry. (Fabfer’s Br. at 15.) Recit- 
ing a previous determination on this issue, Fabfer further maintains 
Commerce erred in determining that pre-pension payments to steel 
workers were originally the obligation of Fabfer. (Id. at 16-17 (discus- 
sing 1982 Final Determination, 47 Fed. Reg. at 39,309 (finding that 
under provisions for early retirement of certain workers, the GOB 
“assumed responsibility for funding costs for which the company would 
not normally be obligated. * * * [T]his government assistance does not 
confer countervailable benefits to the companies because it is really 
assistance to the workers passed through the companies.”)).) 

Assuming arguendo Commerce was correct in finding the pre-pension 
financing program countervailable, Fabfer argues, the agency erred in 
calculating the benefit to Fabfer. (Id. at 17.) Fabfer alleges Commerce 


66 Fabfer refers to the two countervailable benefits at issue, namely, the replacement worker benefits and the addi- 
tional allowance benefits, collectively as “pre-pension financing.” (See Fabfer’s Br. at 15.) 
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made no findings and presented no rationale explaining why the agency 
deemed the additional allowance benefits recurring benefits. (Id. at 19.) 
In the Preliminary Determination, Fabfer argues, Commerce counter- 
vailed the additional allowances benefits as nonrecurring grants, but 
calculated the duty in the preliminary calculation as if the grants were 
recurring. (Id. at 18.) Fabfer contests Commerce’s finding in the 
Amended Determination that “[iln the final determinations, the 
Department determined it appropriate to treat early retirement grants 
as recurring.” Amended Determination, 58 Fed. Reg. at 43,750, quoted 
in Fabfer’s Br. at 18. Although Commerce found in the Final Determina- 
tion that the replacement worker benefits were recurring, Fabfer 
argues, Commerce “made no such finding with regards to the second 
benefit [the additional allowance benefits].” (Fabfer’s Br. at 19 (empha- 
sis omitted).) Therefore, Fabfer contends Commerce should recalculate 
Fabfer’s additional allowance benefits to comport with the finding in the 
Preliminary Determination that these benefits are nonrecurring. (Id. at 
20.) 


2. Domestic Producers: 


As Defendant-Intervenors in Fabrique de Fer de Charleroi, S.A. v. 
United States, Court No. 93-09-00599-CVD, Domestic Producers claim 
Fabfer “mischaracterizes and confuses CLC 17” with the Steel CLC, 
which Commerce properly countervailed. (Domestic Producers’ Resp. 


Br. at 26.) The benefits under the Steel CLC are different from other 
CLCs entered into by the GOB, Domestic Producers argue, as the bene- 
fits from the Steel CLC are provided selectively to the steel industry. (Id. 
at 27 (footnote omitted).) As one example of selectivity, Domestic Pro- 
ducers point to Commerce’s verification of the Steel CLC program 
where Commerce found that “‘as a concession to the steel industry, the 
GOB did not require steel companies to replace pre-pensioned workers 
until 1990. In other industries, companies were obliged to replace pre- 
pensioned workers * * *.’” (Id. at 27-28 (quoting Pub. R. 272 at 17).) 

Domestic Producers also reject Fabfer’s argument that, in light of the 
1982 Final Determination, Commerce erred in determining that pre- 
pension payments to steel workers were originally the obligation of Fab- 
fer. The 1982 investigation is not germane in the instant case, Domestic 
Producers argue, because it was based on different record evidence. (Id. 
at 29-30.) For example, Domestic Producers point out the 1982 Final 
Determination failed even to make distinctions between the three levels 
of benefits as Commerce did in the Final Determination under review. 
(Id. at 29.) 

Turning to Fabfer’s argument that Commerce must recalculate the 
amount of the benefits, Domestic Producers contend Commerce consis- 
tently calculated the early retirement pension grants as recurring bene- 
fits even though the agency apparently mischaracterized the benefit as 
nonrecurring in the Preliminary Determination. (Id. at 35.) The 
Amended Determination, Domestic Producers argue, corrected Com- 
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merce’s error of failing to include the proper benefits in its calculations 
of the CVD rate in the Final Determination. (Id. at 35-36.) 

As plaintiffs in Geneva Steel, et al. v. United States, Court No. 
93-09-00566-CVD, Domestic Producers claim Commerce erred by fail- 
ing to set forth its rationale for treating the additional allowance bene- 
fits as recurring grants. (Domestic Producers’ Br. at 73.)®” If Commerce 
had applied its modified recurring/nonrecurring analysis, Domestic 
Producers contend, the Department should have found the benefits to 
be nonrecurring. (Id. at 74.) Domestic Producers insist there is no evi- 
dence on the record satisfying the first part of Commerce’s modified 
analysis—a showing that Fabfer can expect to receive assistance from 
the GOB in meeting its obligations on an ongoing basis. (Id. at 75.) 
Indeed, even under Commerce’s former analysis, which Domestic Pro- 
ducers argue Commerce may still consider relevant, the additional 
allowance benefits should be considered nonrecurring, Domestic Pro- 
ducers argue, because the Claes Plan was exceptional and cannot be con- 
sidered longstanding. (Id.) 


3. Commerce: 


Commerce explains the benefits from the Steel CLC are specific to the 
steel industry because under CLC 17, “only five ‘national industries,’ 
including steel, were per se eligible to negotiate their own CLCs. * * * 
Other industries were not automatically eligible, but rather had to make 
a showing of economic ‘distress’ before the GOB would permit them to 


negotiate a separate CLC.” (Def.’s Br. at 31-32 (citing Pub. R. 82 at 54).) 
This alone, Commerce contends, establishes the benefits from CLC 17 
were de jure specific to the steel industry as CLC 17 “provided a benefit 
the availability of which was limited by the law itself.” (Id. at 32 n.54.) 

Concerning Fabfer’s argument centered on the 1982 Final Deter- 
mination, Commerce argues that determination involved a different 
benefit accruing from the Steel CLC than that which was countervailed 
in the Final Determination under review. (Id. at 34.) Specifically, Com- 
merce argues the 1982 Final Determination did not address the benefits 
from the GOB’s reimbursement of additional allowance costs, nor did it 
examine the relief from the obligation to replace pre-pensioned work- 
ers—two benefits that were countervailed in the Final Determination 
under review. (Id. at 35.) 

Commerce maintains it correctly calculated Fabfer’s benefits under 
the pre-pension financing program. First, Commerce argues there is no 
inconsistency in finding the program benefits nonrecurring in the Pre- 
liminary Determination and recurring in the Final Determination 
because in the Final Determination, Commerce adopted a modification 
of its test for determining whether a program providing grants is recur- 


87 Domestic Producers explain “one aspect of the steel CLC was to provide assistance from the GOB to the steel 
companies to meet their contractual obligations to their laid-off workers.” (Domestic Producers’ Br. at 73 (citing Final 
Determination, 58 Fed. Reg. at 37,276).) It is with respect to these benefits that Domestic Producers claim Commerce 
did not set forth its reasons for treating these benefits as recurring grants. (Id.) The Court identifies these benefits as 
the additional allowance benefits because it is through these benefits that Commerce found “the GOB agreed to help 
steel companies meet these [additional allowance] payments.” See Final Determination, 58 Fed. Reg. at 37,276. 
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ring or nonrecurring. (Id. at 37-39.) Further, Commerce explains that 
although it found the benefits nonrecurring in the Preliminary Deter- 
mination, Commerce still expensed the benefits in the year of receipt 
because of the 0.50%-of-sales exception to the general rule that nonre- 
curring benefits are allocated over time. (Id. at 39.)®8 Commerce con- 
tends Fabfer “fails to notice that the general rule was not applied to 
Fabfer’s grants under the Steel CLC because of the 0.5% rule” and this 
“oversight explains much of Fabfer’s confusion.” (Id. at 38 n.65.) 
Second, Commerce explains that although it “inadvertently failed to 
include its calculation of the financial benefit from the relief for finan- 
cial obligations in the final determination, in the memorandum correct- 
ing such ministerial errors Commerce explicitly stated that ‘[i]n the 
final determinations, the Department determined it appropriate to 
treat early retirement grants as recurring.” (Id. at 40 (emphasis added 
in brief omitted) (quoting Confid. R. 62 at 3).) Furthermore, because 
Commerce expressly stated the replacement worker benefits were 
recurring benefits, Commerce contends, it stands to reason that other 
benefits from the same program should be deemed recurring as well 
even though Commerce failed to state as much in the Final Determina- 
tion. (Id. at 40-41.) Absent factual distinctions, Commerce asserts, 
“where two types of benefits under the same program are distributed 
under precisely the same circumstances * * * Commerce should not find 
that one was recurring while the other was non-recurring.” (Id.) 

Commerce rejects Domestic Producers’ contentions that the Steel 
CLC must be considered a nonrecurring program, and refutes the claim 
there is no evidence on the record that would lead the recipient to expect 
ongoing benefits. (Id. at 42.) Commerce argues 


the duration of the program, the statements by the GOB about the 
future of the program, and the fact that the benefits under the pro- 
gram are provided upon retirement of each worker with no further 
approval by the government required, all indicate that a recipient of 
benefits under the Steel CLC can expect such benefits to continue 
on a continuing basis. 
(Id. at 42-43.) Commerce also disputes Domestic Producers’ assertion 
that the benefits are exceptional and are not longstanding. First, Com- 
merce argues benefits under the Steel CLC are “automatic” benefits 
and thus cannot be construed as “exceptional” as Commerce defines 
that term. (Id. at 43-44.) Pursuant to the Steel CLC, Commerce alleges, 
steel companies benefit every time a worker takes early retirement and 
neither the companies nor the government need take any additional 
action for the companies to benefit. (Id. at 44.) Second, Commerce main- 
tains that although the issue of a program’s duration is no longer con- 
sidered particularly relevant in determining whether a benefit is 
recurring, duration may be relevant to demonstrate that a recipient 
may expect to continue to receive benefits on a continuing basis. In the 
present investigation, Commerce points out, the Steel CLC continually 


68 See supra section two, part I, for a discussion of the 0.50%-of-sales exception. 
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has provided benefits to steel companies for over thirteen years, in con- 
trast to “one-time ‘shot-in-the-arm’ programs * * * which provide all 
benefits at once, and which require specific government action in order 
to be repeated.” (Id.) 


B. Discussion: 


The Court finds there is substantial evidence to support Commerce’s 
determination that the Steel CLC program was specific to the steel 
industry. For example, in its response to Commerce’s questionnaire, the 
GOB explained how a firm applied for a CLC: 


No application form is used. Upon submission of a company’s 
[CLC], the Ministry first requested confirmation from the Ministry 
of Economics Affairs that the company belonged to one of the 
national sectors (if applicable) and in the event it did, granted the 
requested derogations with regard to minimum age, possible reduc- 
tion of the notice period, and replacement. The procedure for 
national sector firms was similar to the one for companies in dis- 
tress, except that the * * * former must produce evidence * * * in 
order to gain the recognition that the latter received automatically. 


(Pub. R. 82 at 50-51 (emphasis added).) It is readily apparent the GOB 
transposed “former” and “latter” in the above text as evidenced by the 
following statement, which appears in the same general discussion: “As 
stated above, no firms or industries can be said to have received benefits, 
except for the procedural discrimination in favor of the national-sector 
firms * * *,” (Id. at 51 (emphasis added).)®? Thus, firms in the steel sec- 
tor did not have to demonstrate economic distress as a condition prece- 
dent to negotiating their own CLC. Furthermore, Commerce verified 
that “as a concession to the steel industry, the GOB did not require steel 
companies to replace pre-pensioned workers until 1990. In other indus- 
tries, companies were obliged to replace pre-pensioned workers with 
younger workers.” (Confid. R. 41 at 17 (emphasis added).)7° Accord- 
ingly, there is substantial evidence to support Commerce’s determina- 
tion that “a CLC was negotiated in 1978 specifically for steel 
companies.” See Final Determination, 58 Fed. Reg. at 37,276. The Court 
holds Commerce’s finding that the Steel CLC was specific to an enter- 
prise or industry, or group of enterprises or industries is based on sub- 
stantial evidence and is otherwise in accordance with law. 

The Court agrees with Fabfer and Domestic Producers, however, that 
Commerce has failed to provide an explanation and evidence to support 
the agency’s finding that the additional allowance benefits were recur- 
ring benefits. In discussing the replacement worker benefits, Commerce 
explained, “[wle have determined this first type of benefit to be recur- 
ring based on the criteria outlined in the Allocation section of the Gen- 


69 Commerce also recognized this transposition when it explained, “The statement in the first sentence that deroga- 
tions were granted to any company upon a mere showing that it belonged to a ‘national sector’ makes it evident that the 
terms ‘former’ and ‘latter’ are transposed in the second sentence.” (See Def.’s Br. at 32 n.53.) 

70 Regarding the additional allowance benefits, Commerce also verified that after the Steel CLC was confirmed in 
November 1987 by the Claes Plan, “the GOB agreed to take over payments of the additional allowance on behalf of the 
steel companies” by reimbursing the companies. (See Confid. R. 41 at 16 (emphasis added).) 





U.S. COURT OF INTERNATIONAL TRADE 137 


eral Issues Appendix.” Jd. Commerce, however, makes no mention in 
the Final Determination whether the additional allowance benefits 
were recurring benefits. Although Commerce explains in the Amended 
Determination that “[iln the final determinations, the Department 
determined it appropriate to treat early retirement grants as recur- 
ring,” see Amended Determination, 58 Fed. Reg. at 43,750, the Court 
sees no discussion in the Final Determination of record evidence Com- 
merce considered in determining the additional allowance benefits were 
recurring. Commerce admits it “inadvertently failed to include a discus- 
sion of the calculation of the second type of benefit [the additional allow- 
ance benefit],” but argues “the fact that the first type [the replacement 
worker benefit] was found to be recurring makes Commerce’s deter- 
mination as to the second clear.” (Def.’s Br. at 41.) The Court disagrees. 
Commerce must set forth its reasoning and the evidence it relied upon to 
reach its determination that the additional allowance benefits were 
recurring benefits. See Bowen v. American Hosp. Ass’n, 476 U.S. 610, 
626 (1986) (“It is an axiom of administrative law that an agency’s 
explanation of the basis for its decision must include ‘a rational connec- 
tion between the facts found and the choice made.’”) (quoting Motor 
Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 
US. 29, 48 (1983) (further quotation omitted)). 

The Court notes the explanatory statements in Commerce’s papers 
that are apparently intended to support the agency’s finding that both 
the replacement worker benefits and the additional allowance benefits 
were recurring benefits. (See Def.’s Br. at 42-44.)7! Notwithstanding 
these statements, Commerce fails to invite the Court’s attention to spe- 
cific evidence on the record supporting this conclusion and upon which 
the Court may look to determine if the agency based its decision upon 
substantial evidence. The Court may not entertain statements made in 
papers before this Court as the evidentiary basis for the Department’s 
decision in the Final Determination. See Timken Co. v. United States, 8 
Fed. Cir. (T) 36, 39, 894 F.2d 385, 389 (1990) (“‘[A]gency action cannot be 
sustained on post hoc rationalizations supplied during judicial review.’”) 
(quoting Tabor v. Joint Bd. for Enrollment of Actuaries, 566 F.2d 705, 
709-10 (D.C. Cir. 1977) (citation omitted)). Therefore, the Court holds 
Commerce’s finding that the additional allowance benefits were recur- 
ring benefits is not supported by substantial evidence and is not other- 
wise in accordance with law. Accordingly, the Court remands the Final 
Determination as amended for an explanation of the record evidence 
Commerce relied upon in reaching its determination that the Govern- 
ment of Belgium funding of additional allowance benefits under the 
Steel CLC bestowed recurring benefits. 


71 The Court cannot agree with Commerce’s argument that “[aJbsent facts indicating some distinction, where two 
types of benefits under the same program are distributed under precisely the same circumstances * * * Commerce 
should not find that one was recurring while the other was non-recurring.” (See Def.’s Br. at 40-41.) To allow Com- 
merce to base its determination on this mode of reasoning would permit Commerce to circumvent its statutory duty 
requiring Commerce’s determinations to be based on substantial evidence and be otherwise in accordance with law. 
Commerce must examine record evidence pertaining to the benefits under investigation before it can determine 
whether the benefits are recurring or nonrecurring benefits. 
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IV. The Assignment of a Country-Wide Countervailing Duty Rate to 
Fabfer: 


In each CVD investigation Commerce calculates the net subsidy pro- 
vided with respect to merchandise under investigation. The estimated 
net subsidy, also called the CVD rate, can be calculated as a country-wide 
rate or as an individual, or company-specific, rate. See 19 C.FR. § 355.20 
(a)(2)(ii), (d) (1993). In this investigation, Commerce calculated a coun- 
try-wide rate for each countervailable program. Final Determination, 
58 Fed. Reg. at 37,275. The rate “comprised the ad valorem benefit 
received by each firm weighted by each firm’s share of exports, sepa- 
rately for each class or kind of merchandise, to the United States.” Id. 
Commerce then summed the rates for the programs to arrive at a coun- 
try-wide rate for each class or kind of merchandise. 

The CVD statute establishes a presumption in favor of applying coun- 
try-wide CVD rates as it provides, in relevant part, the CVD order 


shall presumptively apply to all merchandise of such class or kind 
exported from the country investigated, except that if— 

(A) the administering authority determines there is a signifi- 
cant differential between companies receiving subsidy bene- 
fits, or 

(B) a State-owned enterprise is involved, 
the order may provide for differing countervailing duties * * * 


19 U.S.C. § 1671e(a)(2)(A), (B) (1988).”2 The statute is silent concerning 
what constitutes a “significant differential,” and leaves its definition to 
the administering agency. See H.R. Rep. No. 1156, 98th Cong., 2d Sess. 
180 (1984), reprinted in 1984 U.S.C.C.A.N. 5220, 5297 (“The amend- 
ment continues to permit individual company rates for significant dif- 
ferences in benefits. The administering authority is expected to 
determine under what conditions company-specific rates are appropri- 
ate when one of the requirements of paragraph 2 are met.”) (emphasis 
added). Commerce responded by providing: 


§ 355.20 Final determination. 


* ea * * a 


(d) Calculation of individual rates. (1) mt a producer or exporter 


that is government-owned, the Secretary will, and to the extent 
practicable for other producers or exporters the Secretary may, 
investigate whether a significant differential existed, during the 
period for which the Department is measuring benefits in the inves- 
tigation, between the net subsidy received by an individual pro- 
ducer or exporter of the merchandise and the weighted-average net 
subsidy calculated on a country-wide basis. 

(2) If the Secretary decides that an individual (including govern- 
ment-owned) producer or exporter received a significantly differ- 
ent net subsidy during the period, the Secretary will state in the 


72 The Uruguay Round Agreements Act designates § 1671e(a)(3) as § 1671e(a)(2), and strikes former § 1671e(a)(2). 
See Uruguay Round Agreements Act § 265, 1994 U.S.C.C.A.N. (108 Stat.) at 4914-15 (codified at 19 U.S.C. 
§ 1671e(a)(2) (1994)). The amendments are not applicable to this action. See supra note 18. 
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final determination an individual estimated net subsidy for that 
person. 

(3) A significant differential is: 

(i) A difference of the greater of at least five percentage points, or 
25 percent, from the weighted-average net subsidy calculated on a 
country-wide basis; or 

(ii) The difference between a net subsidy of zero (or de minimis) 
and any rate greater than de minimis. 


19 C.ER. § 355.20(d) (1993). 
The CVD rates in this investigation changed in the Preliminary, 
Final, and Amended Determinations: 


COUNTERVAILING DUTY RATES FOR CERTAIN 
CuT-TO-LENGTH CARBON STEEL PLATE 





Company-specific rate 
Country-wide rate for Fabfer 
(percent) (percent) 
Preliminary Determination 8.48 1.38 
Final Determination’4 0.96 
Amended Determination 1.05 








In the Preliminary and Final Determinations, Commerce assigned Fab- 
fer company-specific rates of 1.38% and 0.96%, respectively. In the 
Amended Determination, however, Commerce assigned Fabfer a coun- 


try-wide rate of 5.85% because Fabfer’s 1.05% company-specific rate fell 
within five percentage points of the weighted-average net subsidy calcu- 
lated on a country-wide basis. (See Def.’s Br. at 19 (footnotes omitted).) 


A. Contentions of the Parties: 


1. Fabfer: 


Fabfer contends Commerce’s decision in the Amended Determination 
to assign Fabfer the country-wide rate thereby increasing its subsidy 
rate 557% from 1.05% to 5.85% operates as a de facto penalty that is 
inconsistent with the purpose of the CVD statute. (Fabfer’s Br. at 
24-25.) In this context, Fabfer apparently does not contest the increase 
in its company-specific rate from 0.96% to 1.05% as a result of the 
correction of ministerial errors. Instead, Fabfer contends this small 
increase did little to affect the country-wide rate calculated for all three 
Belgian steel companies under investigation weight-averaged in pro- 
portion to each firm’s share of exports because Fabfer’s share of Belgian 
exports of cut-to-length plate was low. (Id. at 23.) 

Fabfer cites Saha Thai Steel Pipe Co. v. United States, 17 CIT 727, 828 
F. Supp. 57 (1993), and argues the plaintiff in that case, like Fabfer in 
this investigation, fully cooperated in the investigation, was assigned a 
low company rate at the preliminary determination and then was 


73 Preliminary Determination, 57 Fed. Reg. at 57,760. 
74 Final Determination, 58 Fed. Reg. at 37,295. 
75 Amended Determination, 58 Fed. Reg. at 43,749. 
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assigned a higher country-wide rate in the Final Determination because 
its company-specific rate fell within the five percentage points differen- 
tial. (Id. at 25.) In Saha Thai, Fabfer contends, the Court found it would 
be equitable for Commerce to reconsider its decision to include a firm in 
the country-wide rate when the country-wide rate operated as a de facto 
penalty against the company. (Fabfer’s Reply Br. at 14.) Fabfer argues 
the Court in Saha Thai concluded that “neither the statute nor respec- 
tive case law reflects a policy of punishing the country through the use of 
country-wide rates, ‘regardless of incidental effects on individual [com- 
panies].’” (Id. (emphasis added in brief omitted) (quoting Saha Thai, 17 
CIT at 738, 828 F Supp. at 65) (bracketed material inserted to conform 
text to Saha Thai quotation).) 

Additionally, Fabfer criticizes Commerce’s definition of a significant 
differential as unfair when applied to firms with low company-specific 
rates.’® Although Fabfer apparently recognizes the preference for coun- 
try-wide rates stems from a desire to avoid placing an unwieldy burden 
on Commerce, (Fabfer’s Br. at 22 (citing Saha Thai)), the “justification 
for applying a country-wide rate has evaporated” in this case because 
only three companies are involved and company-specific rates already 
have been calculated for each, (id. at 26). Thus, “[blecause of the 
inherent unfairness in the assignment of a punitive rate, [Fabfer] 
should not be included in the country-wide rate.” (Fabfer’s Reply Br. at 
11.) 


2. Commerce: 


Commerce argues it acted in accordance with the statute, the regula- 
tions, and case law when it assigned Fabfer the country-wide CVD rate 
for cut-to-length plate. (Def.’s Br. at 16.) First, Commerce notes the stat- 
utory presumption in favor of country-wide CVD rates. (Id. at 16-17 
(footnote and citations omitted).) Commerce defends the presumption 
by arguing it is necessary to avoid the administrative burden of calculat- 
ing and assessing company-specific rates. (Id. at 17-18 (citing Cownter- 
vailing Duties, 53 Fed. Reg. 52,306, 52,325 (Dep’t Comm. 1988) (final 
rule) (Countervailing Duties) (codified at 19 C.FR. Part 355) (imple- 
menting in part the provisions of Title VI of the Trade and Tariff Act of 
1984, Pub. L. 98-573, 98 Stat. 2948 (1984))).) Commerce also contends 
the basic purpose of the CVD statute is better served by country-wide 
rates as such rates properly focus the statutory regime on government 
and government-sponsored activity and not on individual companies. 
(Id. at 18 (citing Countervailing Duties, 53 Fed. Reg. at 52,325).) 

Second, Commerce argues that although the statute is silent on the 
measurement of a significant differential, Commerce’s regulations 


76 Fabfer asserts Commerce’s “bright-line rule” regarding a significant differential “establishes nominal parame- 
ters in place of effective ones * * *. [and] fails to take into account the varying effects of imposing a higher country-wide 
rate on a company with a low company-specific rate as opposed to one with a high rate.” (Fabfer’s Reply Br. at 12.) 

Fabfer sets forth a hypothetical situation where a firm has a company-specific rate of 45.1% and Commerce calculates 
acountry-wide rate of 50%. Because the 4.9% difference between the two rates is not a significant differential, that is, it 
is less than five percentage points, Commerce would assign the firm the country-wide rate of 50%, resulting in an 
increase of only 10.2% in the company’s CVD rate. In Fabfer’s case, however, the adoption of a country-wide rate of 
5.85% over Fabfer’s company-specific rate of 1.05% blossomed into an increase of 557%. (Fabfer’s Br. at 25.) 
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explicitly provide the definition and that regulation is reasonable and 
binding on Commerce. (Id. at 19-20 (citing Saha Thai, 17 CIT at 737, 
828 F Supp. at 65).) Third, despite Fabfer’s claim that application of 19 
C.ER. § 355.20(d)(3) leads to an unfair result in this instance, Com- 
merce insists it cannot and should not engage in ad hoc determinations 
of what constitutes a significant differential. (Id. at 20.) To do otherwise, 
the agency maintains, “would consume vast resources and undoubtedly 


produce a patchwork of seemingly arbitrary results.” (Id. at 20 (footnote 
omitted).)”” 


3. Domestic Producers: 


Domestic Producers agree with Fabfer that Saha Thai is instructive 
in this case, but point out the Court in that case refused to reverse the 
application of a country-wide rate “‘even though the result may appear 
cruel to plaintiff.’”” (Domestic Producers’ Resp. Br. at 37 (emphasis 
added in brief omitted) (quoting Saha Thai, 17 CIT at 737, 828 F. Supp. 
at 65).) Domestic Producers explain Commerce’s broad policy for pre- 
ferring country-wide rates is to ensure the CVD law “is directed at dis- 
couraging government and government-sponsored activity rather than 
company-specific activity.” (Id. at 38 (citing Countervailing Duties, 53 
Fed. Reg. at 52,325).) Thus, the administrative burden relieved by erect- 
ing a preference for country-wide rates is not, Domestic Producers con- 
tend, merely the mathematical calculation of company-specific rates as 
Fabfer argues, but rather the “massive administrative burden of ‘piece- 
meal policing of individual companies to encourage them not to use 
programs offered by those foreign governments.’” (Id. (quoting Cown- 
tervailing Duties, 53 Fed. Reg. at 52,325).) Therefore, Domestic Produc- 
ers argue, Fabfer’s contention that Commerce apply a company-specific 
rate to Fabfer must fail. 


B. Discussion: 


The Court agrees the statute creates a presumption in favor of apply- 
ing country-wide CVD rates. The language of the statute states as much, 
see 19 U.S.C. § 1671e(a)(2), and case law is in accord, see Ipsco, Inc. v. 
United States, 8 Fed. Cir. (T) 80, 86, 899 F.2d 1192, 1197 (1990), Saha 
Thai Steel Pipe Co. v. United States, 17 CIT at 736, 828 F. Supp. at 64, 
and Ceramica Regiomontana, 16 CIT at 363-64. It is also evident Con- 
gress expressly delegated to Commerce the power to define what mea- 
surement constitutes a significant differential as that term is used in the 
statute. See H.R. Rep. No. 1156 at 180, reprinted in 1984 U.S.C.C.A.N. at 
5297 (“The administering authority is expected to determine under 
what conditions company-specific rates are appropriate when one of the 
requirements of [19 U.S.C. § 1671e(a)(2)] are met.”). Commerce’s acted 
on this grant of authority by promulgating 19 C.FR. § 355.20(d), which 
has been held reasonable and binding on Commerce. See Saha Thai, 


77 Commerce cautions that without the presumption of country-wide rates, Commerce would be forced “to 
construct an elaborate factual record in each case in order to have a chance of establishing that a particular rate differ- 
ential was significant, while another differential was not.” (Def.’s Br. at 20 n.24.) 
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17 CIT at 737, 828 F. Supp. at 65 (“The Department’s practice of setting 
the scope of the country-wide rate as including all rates within five per- 
cent [sic] is well established and reasonable.”) 

The Court is unpersuaded by Fabfer’s claim that the application of the 
significant differential and the assignment of the country-wide rate to 
Fabfer results in a de facto penalty. Notwithstanding the dicta in Saha 
Thai wherein the Court stated Commerce “is urged but not ordered to 
reconsider its decision to include Saha Thai in the country-wide rate 
* * * [because] it would be equitable to restore plaintiff's [company-spe- 
cific rate],” id., 17 CIT at 737, 738, 828 F Supp. at 65, the Court finds no 
reading of the CVD statute or its legislative history that requires this 
Court to examine the equitable consequences of Commerce’s applica- 
tion of the statute and regulations pertaining to the significant differen- 
tial between country-wide and company-specific CVD rates. The statute 
establishes Commerce’s authority to erect and apply a significant differ- 
ential provision and the regulation Commerce adopted is reasonable.’® 

The Court will not foist upon Commerce the obligation to engage in ad 
hoc determinations of what constitutes a significant differential each 
time a respondent. complains the application of the differential as 
reflected in the statute and regulations leads to an allegedly unfair 
result. To do so would not only place an onerous and perhaps unwork- 
able burden on the agency, it would also contravene the legislative 
intent of the provision “to lessen the administrative burden on [Com- 
merce] stemming from implementing company-specific rates.” See H.R. 
Rep. No. 1156 at 180, reprinted in 1984 U.S.C.C.A.N. at 5297. For the 
foregoing reasons, the Court holds Commerce’s application of the signif- 
icant differential provision to the Belgian country-wide CVD rate and 
Fabfer’s company-specific CVD rate in this investigation is based upon 
substantial evidence and is in accordance with law. 


CONCLUSION 


After considering all of the parties’ arguments and the presentations 
made during oral argument on this matter, the Court holds with respect 
to Domestic Producers’ and Fabfer’s challenges to the Final Determina- 
tion as amended, that all of Commerce’s determinations are supported 
by substantial evidence on the record and are otherwise in accordance 
with law, except those pertaining to: (1) Commerce’s use of Cockerill’s 
and Clabecq’s common shares as the “next most similar publicly traded 
equity instrument” after the parts bénéficiaries; (2) Commerce’s treat- 
ment of Sidmar’s conversion of OCPCs to parts bénéficiaries; (3) Cla- 
becq’s debt-to-equity conversion and the use of market price as of the 
date of the transaction; (4) the calculation of interest rate subsidies pro- 


78 To the extent Fabfer requests that this Court invoke its powers in equity because, Fabfer believes, the regulation 
operates as a de facto penalty that is inherently unfair, the Court declines given that equity concerns have little rele- 
vance here. See Federal-Mogul Corp. v. United States, 16 CIT 893, 896, 809 F. Supp. 99, 102 (1992) (“[E]quity cannot be 
used to circumvent the law.”) (citing INS v. Pangilinan, 486 U.S. 875, 883 (1988); Hedges v. Dixon County, 150 U.S. 182, 
183 (1893)). See also Magniac v. Thomson, 56 U.S. (15 How.) 281, 299 (1853) (“[W)herever the rights or the situation of 
parties are clearly defined and established by law, equity has no power to change or unsettle those rights or that situa- 


eee” 


tion * * *.”) 
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vided to Clabecq pursuant to the 1959 Law and the Gandois Plan; (5) the 
redemption of Sidmar’s preferred shares; and (6) Commerce’s deter- 
mination that the Government of Belgium funding of additional allow- 
ance benefits under the Steel CLC bestowed recurring benefits. The 
Court remands the Final Determination as amended to Commerce for 
redetermination consistent with this opinion. 
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Held: The Court sustains the Commission’s final determination that LTF'V imports of 
other special quality carbon and alloy hot-rolled bars and cut-length rods imported from 
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OPINION 
TSOUCALAS, Judge: This action is before the Court on a motion for 
judgment upon the administrative record pursuant to Rule 56.2 of this 


Court. The Timken Company and Republic Engineered Steels Inc. (col- 
lectively “plaintiffs”) were the petitioners in the underlying investiga- 
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tion and are United States producers of the like product at issue. 
Plaintiffs challenge the unanimous negative final determination of the 
United States International Trade Commission (“Commission” or 
“ITC”), that the United States industry producing other special quality 
carbon and alloy hot-rolled bars and cut-length rods is neither materi- 
ally injured nor threatened with material injury by reason of imports of 
these products from Brazil that have been found by the U.S. Department 
of Commerce, International Trade Administration (“Commerce”), to be 
sold in the United States at less than fair value (“LTFV”). The views of 
the Commission are published in Certain Special Quality Carbon and 
Alloy Hot-Rolled Steel Bars and Rods and Semifinished Products From 
Brazil (“Final Determination”), USITC Pub. 2662, Inv. No. 
731-TA-572 (July 1993), 58 Fed. Reg. 38,138 (USITC 1993).! 


BACKGROUND 


On June 9, 1992, plaintiffs filed petitions with the Commission and 
Commerce alleging that an industry in the United States was materially 
injured and threatened with material injury, by reason of LTFV imports 
of certain special quality carbon and alloy hot rolled products from Bra- 
zil.? Final Determination at I-3-4. 

Effective June 9, 1992, the Commission commenced a preliminary 
investigation to determine whether there is a reasonable indication that 
an industry in the United States is materially injured, or is threatened 
with material injury, or the establishment of an industry in the United 


States is materially retarded by reason of imports of such merchandise 
into the United States. Certain Special Quality Carbon and Alloy Hot- 
Rolled Steel Bars and Rods and Semifinished Products Thereof From 
Brazil, 57 Fed. Reg. 27,064 (USITC 1992). On July 21, 1992, the Com- 
mission made an affirmative preliminary injury determination. Certain 
Special Quality Hot-Rolled and Semifinished Carbon and Alloy Steel 


1 At the time of issuance of this determination, the Commission was comprised of Chairman Newquist, Vice-Chair- 
man Watson and Commissioners Rohr, Brunsdale, Crawford and Nuzum. 


20On June 29, 1992, Commerce initiated an investigation to determine whether imports of certain alloy and carbon 
hot-rolled bars, rods, and semifinished products of special bar quality (“SBQ”) engineered steel from Brazil are being, 
or are likely to be, sold in the United States at LTF'V. Provisionally, Commerce accepted petitioners’ claim ‘that the _ 
ject merchandise comprised a single “class or kind” of merchandise. Initiation of Antid g Duty I : Cer. 
tain Alloy and Carbon Hot Rolled Bars, Rods and Semifinished Products of Special Bar Quality Enginewed’ Steel From 
Brazil, 57 Fed. Reg. 29,703 (Dep’t of Comm. 1992). 

On August 12, 1992, in a decision memorandum, Commerce determined that the subject merchandise constitutes 
two distinct classes or kinds of merchandise: (1) alloy and carbon hot-rolled bars and rods of SBQ engineered steel, and 
(2) semifinished products of SBQ engineered steel. Preliminary Determination of Sales at Less Than Fair Value: Cer- 
tain Alloy and Carbon Hot-Rolled Bars, Rods, and Semifinished Products of Special Bar Quality Engineered Steel 
From Brazil (“LTFV Preliminary Determination”), 58 Fed. Reg. 3,533, 3,535 (Dep’t Comm. 1993). Commerce’s deci- 
sion was based on the following product differences: physical characteristics, ultimate use, ultimate purchaser expecta- 
tions, channels of trade, and methods of advertising. LTFV Preliminary Determination, 58 Fed. Reg. at 3,535. 

The investigated “special quality” steel products consist of two categories: (1) semifinished ingots, blooms and bil- 
lets; and (2) finished “hot-rolled” bars and rods. Final Determination at 7. The “semifinished” products include prod- 
ucts resulting from both conventional ingot teaming and continuous casting. Jd. at 7-8. These semifinished products, 
generally, are of much greater diameter than finished hot-rolled bars or rods and have not been further worked beyond 
initial hot-rolling. Jd. at 8. Typically, they are characterized by a rough surface and do not meet the dimensional toler- 
ances for bar products. Jd. Hot-rolled bars and rods are subjected to intense heat during a manufacturing process which 
involves passing semifinished billets through a series of rolls. Hot-rolled “bars” are hot-rolled products, in cut-lengths 
and irregularly wound coils, either round, rectangular, or hexagonal in shape and have diameters from 2 to 12 inches, 
with the upper limit for coiled bars being 2 inches. The subject imports include cut-length hot-rolled bars but exclude 
coiled hot-rolled bars. Hot-rolled “rods” are usually coiled, hot-rolled products of a solid, approximately round cross 
section, not under 0.20 inches nor over 0.74 inches in diameter. The subject imports include cut-length rods, but not 
coiled rods. Id. at 8-9. 
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Products From Brazil (ITC Preliminary Determination”), USITC Pub. 
2537 at 2, Inv. No. 731-TA-572 (July 1992), 57 Fed. Reg. 33,735 (USITC 
1992) (prelim.). 

Effective January 11, 1993, the Commission instituted a final inves- 
tigation to determine whether an industry in the United States is 
materially injured, or is threatened with material injury, or the estab- 
lishment of an industry in the United States is materially retarded, by 
reason of the subject Brazilian imports. Certain Special Quality Carbon 
and Alloy Hot-Rolled Steel Bars and Semifinished Products From Bra- 
zil, 58 Fed. Reg. 6,976 (USITC 1993). 

The Commission made a final determination as to injury on July 2, 
1993. Final Determination at 3, I-3. Significantly, the Commission con- 
cluded that the four industries in the United States consisting of the 
domestic producers of the like products: (1) free-machining semifin- 
ished steel; (2) other special quality carbon and alloy semifinished 
steels; (3) free-machining hot-rolled bars and cut-length rods; and 
(4) other special quality carbon and alloy hot-rolled bars and cut-length 
rods? (“OSBQ bars”) were neither materially injured nor threatened 
with material injury by reason of LTFV imports from Brazil of special 
quality carbon and alloy semifinished steel and hot-rolled carbon and 
alloy bars and cut-length rods.’ Final Determination at 5, 10, 32-58. 

It is the Commission’s determination pertaining to the fourth indus- 
try, i.e., the “other special quality bar” industry, that is the subject of this 
action. Memorandum of Plaintiffs Republic Engineered Steels Inc. and 


The Timken Company in Support of Their Motion for Judgment Upon 
the Agency Record (“Plaintiffs’ Brief”) at 6. Plaintiffs advance several 
challenges to the Commission’s negative injury and threat determina- 
tion. The ITC and defendant-intervenors, Acos Villares, S.A., Aco Minas 
Gerais, S.A.5 and Co-Steel Raritan, oppose plaintiffs’ motion. 


STANDARD OF REVIEW 


The Court must uphold the Commission’s determination unless it 
finds that the determination is “unsupported by substantial evidence on 
the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). Substantial evidence is “more than a mere 
scintilla. It means such relevant evidence as a reasonable mind might 
accept as adequate to support a conclusion.” Universal Camera Corp. v. 
NLRB, 340 U.S. 474, 477 (1951) (quoting Consolidated Edison Co. v. 
NLRB, 305 U.S. 197, 229 (1938)). “It is not within the Court’s domain 
either to weigh the adequate quality or quantity of the evidence for suffi- 
ciency or to reject a finding on grounds of a differing interpretation of 


3 Due to the Commission’s finding in its preliminary investigation that hot-rolled cut-length and coiled bars and 
hot-rolled cut-length rods comprise one like product, these products combined are referred to as “hot-rolled bars.” 
Final Determination at I-11 n.20. 


4 Material retardation of a domestic industry by reason of the subject imports was not an issue in the Commission’s 
investigation. Id. at 5 n.1. 


5 Aco Minas is a Brazilian producer of semifinished steel product. At oral argument, The Timken Company conceded 
that its appeal of the ITC determination at issue does not concern semi-finished product. Transcript (“Tr.”) of Oral 
Argument at 46. 
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the record.” Timken Co. v. United States, 12 CIT 955, 962, 699 F Supp. 
300, 306 (1988), aff'd, 894 F.2d 385 (Fed. Cir. 1990). 


DISCUSSION 
1. Like Product:® 


In the case at bar, five out of six Commissioners initially found two 
“like” products consisting of (1) semifinished special quality carbon and 
alloy steels and (2) hot-rolled special quality carbon and alloy bar 
(including cut-length and coiled bar) and cut-length rod.’ ITC Prelimi- 
nary Determination at 9. In the final determination, the Commissioners 
affirmed their preliminary finding that there are separate like products 
of semifinished steels and hot-rolled bars and cut-length rods. Final 
Determination at 12. Thus, the Commission determined that there are 
four “like” products. Id. at 17. 

Avoiding a frontal attack, plaintiffs dispute the ITC’s “like product” 
finding on the ground that the Commission impermissibly treated hot- 
rolled finished bar and cut-length rod and semifinished special quality 
steel as separate like products. Plaintiffs’ Brief at 51-55. Plaintiffs claim 
that the “Commission’s sole task * * * is to determine whether there 
exist separate industries.” Id. at 54 (citing Algoma Steel Corp. v. United 
States, 12 CIT 518, 522-23, 688 F. Supp. 639, 644 (1988), aff'd, 865 F.2d 
240, cert denied, 492 U.S. 919 (1989). According to plaintiffs, “[a]ny dif- 
ferences between the potential ‘like products’ are instructive only if and 
when there arise difficulties addressing the fundamental question: 
whether separate industries existed.” Plaintiffs’ Brief at 54. Plaintiffs 
support is the claim that the continuous process of production by which 
semi-finished steel is made into bar products contradicts the Commis- 
sion’s finding that semifinished and hot-rolled products are separate 
products. Tr. of Oral Argument at 20. Plaintiffs also charge that the 
Commission distorted its causation analysis by double-counting certain 
in-process semifinished special quality products as finished products, 
i.e., counting them as both semifinished and finished. Plaintiffs’ Brief at 
2, 51-56. In addition, plaintiffs allege that the Commission improperly 
relied on data pertaining to 1992 rather than 1990 and 1991 data. Id. at 
29-30. 

The statute frames the definition of an industry in terms of like prod- 
uct. See U.S. Steel Group v. United States, 18CIT___—,_—_—, 873 F Supp. 
673, 682 (1994). Thus, in determining whether an industry in the 
United States is materially injured or threatened with material injury 
by reason of the subject imports, the Commission must first define the 
“like product” in order to determine the relevant “industry.” See 19 
U.S.C. § 1677(4)(A) (1988). Therefore, the Court rejects plaintiffs’ claim 
that the industry should be defined without reference to “like product.” 
Nor does Algoma Steel, 12 CIT at 518, 688 F Supp. at 639, support plain- 


6 The administrative record is cited as “PR.” and “C.R.” referring to the public and confidential records, respectively. 

‘Commissioner Rohr found four like products consisting of: semifinished free-machining steel; all other semifin- 
ished special quality steel; finished free machining steel bars; and all other finished special quality steel bar. Final 
Determination at 9, (Separate Views of Commissioner David B. Rohr) 37. 
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tiffs’ proposition. That case stands for a point not in dispute in this case. 
See Algoma, 12 CIT at 522-23, 688 F Supp. at 644 (ITC accepts Com- 
merce’s determination of which merchandise is in the class of merchan- 
dise sold at LTFV and, in turn, determines which domestic industry 
produces products like the ones in the class defined by ITA and whether 
that industry is injured by the relevant imports). 

The statute defines “like product” as “a product which is like, or in the 
absence of like, most similar in characteristics and uses with, the article 
subject to an investigation.” 19 U.S.C. § 1677(10). In defining the “like 
product,” the Commission typically considers (1) physical characteris- 
tics and uses, (2) interchangeability of the products, (3) channels of dis- 
tribution, (4) customer and producer perceptions of the products, (5) the 
use of common manufacturing facilities and personnel, and (6) price. 
Aramide Maatschappij V.O.F. v. United States, 19 CIT ____, Slip Op. 
95-113 at 4 (June 19, 1995). See also Calabrian Corp. v. United States, 
16 CIT 342, 346 n.4, 794 F Supp. 377, 382 n.4 (1992); Torrington Co. v. 
United States, 14 CIT 648, 652, 747 F Supp. 744, 749 (1990), aff'd 938 
F.2d 1278 (1991). 

Further, the Commission examines five factors to determine whether 
a semifinished product is a like product, distinct from the finished prod- 
uct. These factors include: (1) the necessity and costs of further proces- 
sing for the semifinished product; (2) the degree of interchangeability 
between the semifinished and finished products; (3) the extent to which 
the use of the semifinished product is dedicated to the finished product; 
(4) whether the two products have independent markets and uses; and 
(5) whether the semifinished product imparts an essential characteris- 
tic or function to the finished product. U.S. Steel Group, 18 CIT at__, 
873 EF. Supp. at 682 n.3 (citation omitted). 

Preliminarily, the Court notes that the “bases upon which a like prod- 
uct determination is made ‘fall [ ] within the Commission’s broad 
discretion and expertise in conducting investigations.’” Aramide 
Maatschappij,19CITat___, Slip Op. 95-113 at 4 (quoting Chung Ling 
Co. v. United States, 16 CIT 636, 647, 805 F. Supp. 45, 54 (1992)). See also 
Asociacion Colombiana de Exportadores de Flores v. United States, 12 
CIT 634, 638, 693 F Supp. 1165, 1169 (1988). 

Turning to the Commission’s examination of factors, the Court notes 
that the Commission’s investigation revealed relatively significant pro- 
cessing costs associated with transforming the special quality semifin- 
ished product into hot-rolled bars or rods. Final Determination at 12. 
Also, significant value was found to be added to the semifinished prod- 
uct in producing finished wire rods, including costs for reheating, rol- 
ling and coiling the billets. Id. at 14. Significantly, the Commission 
found that the essential characteristics of special quality semifinished 
steel and hot-rolled special quality bars differed. Jd. at 12. Further, the 
two products are not interchangeable; semifinished products require 
further processing. For example, “[Blillets sold for rerolling have a 
rough finish only and are not produced to the same size and straightness 
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tolerances. Moreover, they are not sold for end-use applications, but 
instead are an intermediate product, intended to be reheated and 
rerolled into smaller cross-section products.” Petitioners’ Prehearing 
Brief, BR. Document No. 170, Exhibit P-1 at 2, 16. Further, industry 
standard tolerances for hot-rolled bars are considerably more exacting 
than for special quality semifinished products. Final Determination at 
13-14. In addition, “there is a significant independent market for spe- 
cial quality semifinished steel products” and “a significant quantity of 
semifinished special quality steel is used in the manufacture of products 
that are not included or specifically excluded from the scope of this 
investigation.” Id. at 12-13. 

Moreover, plaintiffs themselves admit that “[t]here are undeniably a 
number of differences between finished bars and semifinished prod- 
uct.” Plaintiffs’ Brief at 54. Plaintiffs also stated: “[T]rue semifinished 
[is] a product with a rough surface and lacking dimensional tolerances 
which is sold to other steel mills for rerolling, as contrasted with the fin- 
ished, smooth-surfaced, dimensional-tolerant products which are sold 
directly in large cross-sections to the forging, cold-forming, and other 
machining industries.” Hearing Tr., PR. Document No. 186 at 53. See 
also Plaintiffs’ Letter to Lynn Featherstone, Director, Office of Inves- 
tigation, ITC, November 27, 1992, at 5-7 proposing revisions to the 
product definition (Semifinished products possess rougher surface and 
less exact dimensional tolerances than are specified for bar product and 
are produced and sold to the trade for rerolling while special quality 
products produced on a primary mill or by reason of rerolling on a bar 
mill have the smooth surface and dimensional tolerances specified for 
bar products and are suitable for sale to end users.). See Appendix to 
Memorandum of Plaintiffs Republic Engineered Steels Inc. and The 
Timken Company in Support of Their Motion for Judgment Upon the 
Agency Record, Exhibit 4 (A.R. 1-111). See also PR. Document No. 111. 

As plaintiffs themselves note, “semi-finished products * * * come off 
the * * * milland* * * aresold in asemi-finished condition” to the trade. 
Tr. of Oral Argument at 21. While there is evidence that, for many OSBQ 
bars, the manufacturing process is a continuum, some semifinished 
steel not consumed internally is sold by U.S. producers in an indepen- 
dent market. Final Determination at 12-13, 14. The record demon- 
strates that a significant quantity of semifinished products are used to 
produce products other than bars (e.g., hot-rolled rod, not subject to this 
investigation). See C.R. Document No. 19 at 3-7, 9-10. The Commission 
concluded that, although the non-captive market for special quality 
semifinished steel decreased from 15% of domestic production to 6% 
since the preliminary determination, 6% represents “a very large 
amount of absolute tonnage of a significant value.”® Final Determina- 
tion at 13. 


8 Commissioners Brunsdale and Crawford did not believe that the absolute dollar amount of the independent mar- 
ket was relevant to the like product determination. /d. at 13 n.29. 





U.S. COURT OF INTERNATIONAL TRADE 149 


In addition, the Court disagrees that the Commission double-counted 
certain product. As Aco Minas Gerais, S.A., correctly observes, double- 
counting “would occur if the Commission counted the same product 
twice in tabulating data for one industry, thereby wrongly doubling the 
size of the industry.” Memorandum of Defendant-Intervenor Aco Minas 
Gerais, S.A. in Opposition to Plaintiffs’ Motion for Judgment Upon the 
Agency Record at 17. While some semifinished product is subsequently 
processed into hot-rolled bars, the record establishes that domestic 
OSBQ bars shipment data analyzed by the Commission pertained solely 
to OSBQ bars, not semifinished OSBQ products. See C.R. Document No. 
36, Tables F-2, F-5. 

Hence, taken as a whole, the Commission’s like product determina- 
tion is reasonable, supported by substantial evidence in the record and 
is in accordance with law. See Fresh Garlic From the People’s Republic of 
China, USITC Pub. 2825, Inv. No. 731-TA-683 (Nov. 1994) (final) (dem- 
onstrating the Commission’s finding of several separate like products, 
in spite of inclusion of captive transfers, based upon differences in end 
use, lack of interchangeability of production facilities and production 
processes, and producers’ and consumers’ differing perceptions of each 
product group). 


2. Industry: 


Plaintiffs further assert that the Commission’s injury determination 
is predicated upon a definition of the domestic “industry” that is erro- 


neous. Plaintiffs submit that the Commission should have restricted the 
scope of the industry to so-called “Class 1” producers of “special quality 
bar” instead of including in its measurement of domestic industry data, 
a number of companies which plaintiffs characterize as “Class 2” and 
“Class 3” producers mainly of “merchant quality bar,” not the high 
quality larger cross-section special quality products like the imported 
LTFV product.? Id. at 2, 33-35, 39-45. For example, plaintiffs contend 
that the Commission should have excluded minimills from its analysis 
as the capability of minimills is not on par with that of Class 1 producers 
because the minimills cannot produce steel of the same size, ratio and 
cross section, or offer the trade all types of special quality bar. Tr. of Oral 
Argument at 19-20. Plaintiffs maintain that the Commission’s inclu- 
sion of Class 2 and 3 companies within the scope of the industry dis- 
torted the Commission’s causation analysis. Plaintiffs’ Brief at 2. 

Plaintiffs present an argument that is without merit. In its final 
determination, the Commission aptly responded to plaintiffs’ argument 
stating: 


Counsel for petitioners admitted that petitioners’ so-called 
“classes” are not referenced in Commerce’s scope, not mentioned in 
the petition, not part of any published industry standards, not the 


9 According to plaintiffs, there are three levels or classes of special quality bar producers. Plaintiffs define Class 1 
producers as those producers (primarily non-minimills) who produce higher quality SBQ steels in sizes larger than 
3.13 inches in diameter that consistently meet exacting standards. According to plaintiffs, minimills fall within the 
Class 2 and Class 3 categories. Id. at 15; see also Petitioners’ Prehearing Brief, PR. Document No. 170 at 32-41. 
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basis for any marketing of special quality products even by so-called 
Class 1 producers, and are not a term of art. Petitioners admitted 
that so-called Class 2 and Class 3 producers manufacture special 
quality bars and that there is an “overlap of competition” between 
the three classes. Moreover, the record indicates that at least one 
so-called Class 1 producer purchased special quality bars from so- 
called Class 2 and Class 3 producers. 


Final Determination at 16. In addition, the domestic industry confirmed 
that plaintiffs’ “class system” is not reflective of terminology their com- 
panies use or distinctions they make. See Hearing Tr., PR. Document 
No. 186 at 159, 165-66. 

Plaintiffs’ argument that the Commission should have limited its def- 
inition of the domestic industry producing the like products to only part 
of the domestic industry (in this case, Class 1 producers) has been 
rejected by the court on several occasions. Copperweld Corp. v. United 
States, 12 CIT 148, 165-66, 682 F. Supp. 552, 569 (1989); National Ass’n 
of Mirror Mfrs. v. United States, 12 CIT 771, 778, 696 F. Supp. 642, 
647-48 (1988). 

In general, the term “industry” is defined by the statute as “the 
domestic producers as a whole of a like product, or those producers 
whose collective output of the like product constitutes a major propor- 
tion of the total domestic production of that product.” 19 U.S.C. 
§ 1677(4)(A) (emphasis added). Thus, on its face, the statute instructs 
the Commission to examine the domestic producers, as a whole, of the 
like product and to assess the effects of dumped imports in relation to 
the United States production of the like product. See id. § 1677(4)(A), 
(D). 

In this case, Commerce’s scope product encompassed all special qual- 
ity bar and cut-length rod products in sizes above and below the size lim- 
its asserted to characterize so-called Class 1 products. See Final 
Determination at 16. Further, the Commission found that special qual- 
ity bars in a similar wide range of sizes are produced by special quality 
producers, including Class 2 and Class 3 producers. Id. Plaintiffs do not 
dispute that all producers in its proffered three class system produce the 
subject OSBQ bars. A narrow definition, i.e., one excluding captive pro- 
duction, would not encompass all domestically produced products “like” 
the investigated products. See U.S. Steel Group, 18 CIT ats, 873 F. 
Supp. at 681-82 (affirming the Commission’s inclusion of captive pro- 
duction of hot-rolled product in assessment of the hot-rolled industry, 
even that used in cold-rolled, corrosion-resistant and plate products). 
See also Electrolytic Manganese Dioxide From Greece and Japan, 
USITC Pub. 2177 at 9, Inv. Nos. 731-TA-406 and 408 (April 1989) 
(final) (in cases dealing with captive markets, ITC includes all domestic 
production of the like product, whether consumed captively or in the 
open market, within the domestic industry); Thermostatically Con- 
trolled Appliance Plugs and Internal Probe Thermostats From Canada, 
Japan, Malaysia and Taiwan, USITC Pub. 2152 at 8, Inv. Nos. 
701-TA-292, 731-400 and 402- 404 (Jan. 1989) (final) (there is no statu- 
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tory basis for excluding captive production from the definition of indus- 
try). 
Plaintiffs also ignore the fact that, in including captive production, 
the Commission recognized that the investigated imports may have dif- 
ferent effects on captive and open-market production. Final Determina- 
tion at 22. The Commission viewed “the issue of captive consumption as 
a condition of competition relevant for assessing the condition of the 
domestic industries and for assessing causation issues.” Id. 

In sum, the Court finds that the Commission correctly rejected plain- 
tiffs’ proposed scope of the industry which excluded special quality prod- 
ucts of sizes below 3.13 inches. The Court affirms the industry 
determination as supported by substantial evidence and in accordance 
with law. 


3. Present Material Injury: 


The Commission made a negative injury determination regarding the 
Brazilian imports at issue. Plaintiffs aver that the Commission’s analy- 
sis was flawed because the Commission weighed affirmative evidence of 
injury by LTF'V imports against evidence of other possible contributing 
factors. Plaintiffs’ Brief at 24-38. According to plaintiffs, the Commis- 
sion impermissibly relied on insubstantial and anecdotal information 
concerning alternative causes of injury and discounted evidence of 
underselling by Brazilian imports which resulted in significant lost 
sales volume, price depression, lost revenue and depressed profits: Id. at 
26-37; Complaint at 3. In particular, plaintiffs protest the Commission’s 
consideration of factors such as entry into the domestic market of so- 
called “minimills” and changes in the product specifications by major 
domestic purchasers. Plaintiffs’ Brief at 30-38; Tr. of Oral Argument at 
11-14. The crux of plaintiffs’ argument is that the domestic industry 
lost profits in 1991 while minimills only entered the market in 1992. Tr. 
of Oral Argument at 4, 12. Plaintiffs also argue that the role of price pre- 
miums by domestic producers was cancelled out by the fact that domes- 
tic producers reduced their prices and hence lost revenue to prevent 
volume losses. Plaintiffs’ Brief at 27 n*. In addition, plaintiffs suggest 
that the only relevant products at issue are so-called “bellwether” 
OSBQ bar products and that the Commission had unusually complete 
pricing information on these special quality products.!° Id. at 26-28. 
Finally, plaintiffs argue that the Commission’s determination improp- 
erly relied on data pertaining to 1992 rather than 1990 and 1991 data. 
Id. at 29-30. 

The Commission is directed to make final determinations of whether 
an industry in the United States is materially injured or threatened with 


10 Because this investigation covered a very wide range of products and the Commission experienced difficulty in 
collecting adequate price data in the preliminary investigation, the petitioners and the respondents were consulted 
extensively in selecting products for the purpose of obtaining prices on items that are commonly sold by both producers 
and exporters. The seven selected products included several selected by each. For each of these products, producers and 
importers were asked to provide f.0.b. (“Free on Board”) and delivered prices for their largest sales in each quarter, as 
well as total quantities and values shipped, in all quarters during January 1990-December 1992. Customers were 
asked to provide similar data for their purchases of these products. Final Determination at I-86. 
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material injury. 19 U.S.C. § 1673d(b)(1)(A) (1988). Congress has defined 
“material injury” as “harm which is not inconsequential, immaterial, or 
unimportant.” 19 U.S.C. § 1677(7)(A). See also S. Rep. No. 1298, 93d 
Cong., 2d Sess. 180 (1974), reprinted in 1974 U.S.C.C.A.N. 7186, 7317 
(injury must be a harm which is more than frivolous, inconsequential, 
insignificant, or immaterial). The Commission is required to assess the 
effects of subsidized or dumped imports in relation to the United States 
production of the like product within that industry. 19 U.S.C. 
§ 1677(4)(D). To determine whether the domestic industry is materially 
injured by reason of the investigated LTFV imports, the Commission is 
required to evaluate the volume of imports, their effect on domestic 
prices for the like products, the impact on domestic producers of like 
products, and other relevant economic factors. 19 U.S.C. § 1677(7)(B). 
In analyzing the volume of imports, the Commission 


shall consider whether the volume of imports of the merchandise, 
or any increase in that volume, either in absolute terms or relative 
to production or consumption in the United States, is significant. 


19 U.S.C. § 1677(7)(C)(i). The Commission evaluates the price effects of 


the investigated imports on the domestic industry by considering 
whether 


(I) there has been significant price underselling by the imported 
merchandise as compared with the price of like products of the 
United States, and 


(II) the effect of imports of such merchandise otherwise depresses 
prices to a significant degree or prevents price increases, which 
otherwise would have occurred, to a significant degree. 


Id. § 1677(7)(C) (ai). 


A. Volume of LTFV Imports: 


The Commission determined that volume and value of imports of 
other special quality carbon and alloy steel hot-rolled bar imports from 
Brazil, as a percentage of apparent domestic consumption, were low 
throughout the period of investigation (“POI”). Final Determination at 
42. The absolute volume of the subject imports declined over the POI. 
Id. Brazilian market share decreased between 1991 and 1992. See C.R. 
Document No. 36, Table F-5. Tonnage of OSBQ product from Brazil fell 
between 1991 and 1992. Id. By contrast, during that period, U.S. domes- 
tic shipments increased by 3% from 3.995 million to 4.115 million tons. 
Id. The Commission noted that domestic producers retained over 95% of 
the market share over the POI. Total apparent consumption decreased 
from 96.9% in 1990 to 95.6% in 1991 and then increased to 95.8% in 
1992.1! Id. at 42, I-41. Although Brazilian OSBQ bar imports increased 
between 1990 and 1991, they declined in 1992 to approximately the 
same level as at the beginning of the investigation. Id. at 42. Apparent 
domestic consumption of the subject imports fell by 1.9% percentage 


11 The Court notes, parenthetically, that measurable market share data is not anecdotal. See C.R. Document No. 36, 
Table F-5. 
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points between 1990 and 1992, decreasing by 4.6%—from 4.4 million 
tons in 1990 to 4.2 million tons in 1991, and then increased by 2.8% per- 
centage points to 4.3 million tons during 1992. Id. at I-41. 

On the basis of this data indicating a small and declining volume, the 
Commission reasonably determined that “LTFV imports of other spe- 
cial quality bars were not significant and had no significant volume 
effect on the domestic industry throughout the period of investigation.” 
Id. at 42, 47. 

In addition, although plaintiffs argue that the Commission abused its 
discretion in relying on 1992 data, use of data from the last year of the 
POI has been approved by this Court. See, e.g., Committee of Domestic 
Steel Wire Rope & Specialty Cable Mfrs. v. United States, 17 CIT 233, 
237, 818 F. Supp. 376, 380 (1993). The United States Court of Appeals 
for the Federal Circuit has also held that material injury is to be deter- 
mined as of the time that the Commission makes its determination. See 
Chaparral Steel Co. v. United States, 901 F.2d 1097, 1104-05 (Fed. Cir. 
1990). Thus, in the case at bar, the 1992 period is material to the Com- 
mission’s July 2, 1993 determination. Furthermore, although the Com- 
mission noted that distortions of data resulting from the filing of a 
petition sometimes occur, it did not believe such distortions existed in 
the data used in this investigation. Final Determination at 35 n.142. 
Plaintiffs have submitted no evidence to demonstrate that actual distor- 
tion existed in the 1992 data relied upon by the Commission. The Com- 
mission also did not ignore 1990-1991 data; it found insignificant 
volume effects “throughout the period of investigation.” Id. at 42. 

This court has affirmed the Commission’s negative determinations 
that volume of imports did not harm the domestic industry where the 
volume of foreign imports increased together with net sales and/or 
apparent consumption of the domestic industry. See, e.g., Committee of 
Domestic Steel Wire Rope, 17 CIT at 237, 818 F. Supp. at 380; USX Corp. 
v. United States, 12 CIT 844, 848-49, 698 F. Supp. 234, 238-39 (1988) 
(import volumes approximately 1%, import penetration levels stable, 
apparent domestic consumption increased). Thus, the Court finds the 
Commission’s determination concerning the significance of OSBQ bars 
from Brazil to be reasonable. Moreover, plaintiffs do not specifically 
challenge the Commission’s finding that the volume effects of Brazilian 
OSBQ bars are insignificant. 


B. Effects on Domestic Prices: 


The Commission also found an absence of any significant depressing 
or suppressing price effects attributable to LTFV imports of OSBQ bars 
from Brazil. Final Determination at 46-47. The Commission’s conclu- 
sion relied on price trends data indicating that the prices of domestical- 
ly-produced other special quality bars fluctuated within relatively 
narrow ranges during the 1990-1992 period. Jd. at 42, I-88-89, Tables 
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4347.12 Additionally, the Commission discerned moderate price 
declines in several products, while other prices were deemed more 
stable. Jd. Average prices for Brazilian products were noted to fluctuate 
within small ranges or to exhibit slight declining trends. Jd. Prices for 
one domestic product, for which no Brazilian imports were reported, 
exhibited a significant decline in the last quarter of 1992. Id. at I-89, 
Table 48. 

The record also indicates, and the Commission noted, that imports of 
other special quality bars and cut-length rods are relatively good substi- 
tutes for domestic other special quality bars. Jd. at 43. The domestic and 
imported subject Brazilian imports of other special quality bar products 
were regarded by purchasers, producers and importers to be essentially 
equivalent in quality. Id. at I-85. 

The Court disagrees with plaintiffs that price premiums by the 
domestic producers are irrelevant because the producers reduced prices 
to prevent volume losses, particularly as there were no confirmed lost 
sales or lost revenue allegations for all of 1992. See id. at 46. The Com- 
mission found that domestic hot-rolled special quality bars were sold at 
a 5% to 8% premium over subject imports reflecting, in part, shorter 
lead times. Id. at 43. Prices for Brazilian other special quality products 
were lower in 35 out of 45 pricing comparisons. Jd. at I-91. Margins of 
underselling were generally small, with 34 out of 35 pricing compari- 
sons below 10% and many below 5%. Id. at 44. The Commission con- 
cluded that factoring in the price premium for domestic other special 
quality bars made the relatively small margins of underselling even less 
significant.!3 Id. Thus, the Commission appropriately examined 
whether there had been “significant price underselling” by the subject 
imports. See 19 U.S.C. § 1677(7)(C)(ii)(D. Evidence of underselling has 
been found to be less significant where there were price premiums for 
domestic products. See Roses, Inc. v. United States, 13 CIT 662, 665-66, 
720 F. Supp. 180, 183 (1989) (62 out of 110 instances of underselling 
found insignificant because price premiums for locally-grown roses 
based on freshness and an ability to supply the flowers on a short-term 
need basis). See also Trent Tube Div., Crucible Materials v. United 
States, 14 CIT 386, 402, 741 F Supp. 921, 935 (1990) (consistent unders- 
elling given less weight based on domestic price premium due to cus- 
tomer preferences and lead time differences, small volume of imports a 
consideration), aff'd, 975 F.2d 807 (Fed. Cir. 1992). Thus, the Court can- 
not say that the Commission’s conclusion was erroneous. 


12 In the final investigation, the Commission did not obtain complete pricing data from a full range of domestic pro- 
ducers and only obtained importers’ data from a small number of importers. Finding the purchasers’ questionnaire 
pricing data more complete, the Commission relied primarily on the price data sourced from purchasers. Final Deter- 
mination at 42 n.168. The record confirms that data from domestic producers and importers was incomplete. This evi- 
dence disposes of plaintiffs’ argument at pages 26-28 of their brief that the Commission’s consideration of data from 
producers/importers pertaining to “bellwether” OSBQ bar products should have carried more weight. See, e.g., C.R. 
Document No. 36 at I-133 and No. 20 at 46. 


13 Chairman Newquist did not concur in this observation and Commissioner Nuzum noted that the fact that domes- 
tic producers were able to obtain some price premium compared with importers did not negate the possibility of adverse 
price effects by the subject imports. Final Determination at 44 nn.179 & 180. 
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In assessing price effects based on the above data, the Commission 
relied on evidence of aggressive competition within the domestic indus- 
try. In particular, it noted that domestic “minimills” offered discounted 
prices to attract sales. Final Determination at 44 (relying on PR. Docu- 
ment No. 170 at 40). At least 14 purchasers identified minimills as price 
leaders. C.R. Document No. 27, Exhibit 4. New domestic entrants, as 
well as existing participants, expanded production lines—particularly 
in the latter part of the POl—aggressively pricing OSBQ bars to consis- 
tently undercut domestic traditional mills as well as Brazilian subject 
imports.!4 Id. at 44-46. The record supports the Commission’s conclu- 
sion that the emergence of the new domestic entrants and the expansion 
of existing domestic producers into the special quality bar market was 
facilitated by changes in reduction ratio specifications by large U.S. pur- 
chasers.!> See Final Determination at 45 n.183. Based upon this proba- 
tive evidence, the Commission reasonably found an absence of price 
effects attributable to LTFV Brazilian imports of OSBQ bars. See 19 
U.S.C. § 1677(7)(C)(ii)(ID. The Court does not find error in the Commis- 
sion’s conclusion. Cumulatively, record evidence supports the Commis- 
sion’s determination. 


C. Impact on the Domestic Industry: 


The Commission confirmed several allegations of lost sales and reve- 
nues by the domestic industry during the 1990-1991 period.!® However, 
the Commission was unable to confirm any such allegations for 1992. 
Final Determination at 46. Based on the absence of volume and price 
effects attributable to the subject imports, the Commission concluded 
that demonstrated lost sales and revenues had no more than a de mini- 
mis suppressing or depressing effect on the domestic industry as a 
whole. Id. at 46-47. Thus, the Commission examined the impact of the 
subject imports and reasonably found it insufficient to warrant an affir- 
mative finding. The Commission’s conclusion provides further support 
for its negative injury determination. 

Finally, plaintiffs have argued that the Commission unlawfully 
weighed evidence of injury by the subject imports against evidence of 
other possible contributing factors. The Court finds this argument fun- 


14 The Commission, in fact, considered a wide range of evidence. For example, record evidence demonstrates that 
one domestic purchaser bought morethan| | tons of OSBQ bar from two so-called “new entrants” to the OSBQ mar- 
ket between 1991 and 1992. C.R. Document No. 27, Exhibit 5. Further, the questionnaire responses of 12 domestic pur- 
chasers of OSBQ bars indicated that the subject Brazilian imports were not available at a lower f.0.b. price than domes- 
tic products during 1992. C.R. Document No. 39, including 39.16, .18-19, .21, .29-30, .33, .37-38, .42-43 and .45. Brazil- 
ian prices were indicatedtobe[ ].C.R. Document No. 22. There were[ |instancesofoversellingoutof{ | compari- 
sons by Brazilian OSBQ bars in 1992. C.R. Document No. 36, I-141-145. The Commission also relied on the testimony 
indicating that as early as late 1990, domestic prices, particularly those of several new entrants into the OSBQ market, 
were lower than subject Brazilian prices and undersold traditional integrated producers such as plaintiffs. Final Deter- 
mination at 45-46; PR. Document No. 186 at 159, 165-67. 


15 The Commission found that, prior to 1990, most large U.S. purchasers of bars required and specified a reduction 
ratio of 10:1. To achieve this ratio, the surface area of the semifinished product had to be ten times larger than the 
surface area of the finished bars. Only producers of special quality bars with ingot casting or very large bloom casters 
could produce many sizes of special quality bars. Thus, domestic producers with continuous casters which produced 
only a semifinished billet of six inches or less in diameter could not compete. Beginning in 1990, however, a number of 
large domestic purchasers changed their reduction ratio specifications to accept the use of special quality bars rolled 
from smaller blooms and billets produced by the continuous casting method. Final Determination at 45 n.183. 

16 Commissioners Brunsdale and Crawford did not rely on anecdotal evidence of lost sales or price reductions by the 
domestic industry as a result of competition with the subject imports. Id. at 47 n.191. 
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damentally flawed. As discussed above, substantial evidence supported 
the Commission’s conclusion that, as of the date of its determination, 
there was no present material injury by reason of the subject imports. As 
there was no causal nexus, the Commission did not,’ and could not, 
weigh causes. The Commission was presented with evidence that the 
cause of price suppression or depression, particularly in 1992, was 
aggressive domestic competition. It is clear that the Commission may 
consider evidence that the harm alleged to be attributed to LTFV 
imports is actually attributable to other factors. See S. Rep. No 249, 96th 
Cong., 1st Sess. 75 (1979), reprinted in 1979 U.S.C.C.A.N. 461. See also 
General Motors Corp. v. United States, 17 CIT 679, 712, 827 F Supp. 774, 
788 (1993) (where no nexus between LTFV imports and injury was 
found, the Commission “did not err in noting other possible causes of 
injury”). Thus, the Commission acted properly in finding that any sig- 
nificant price suppression or depression in the OSBQ market was 
caused by aggressive domestic competition. 

An affirmative injury determination cannot issue where the record 
does not support such a finding. In the case at bar, substantial evidence 
supports the Commission’s negative material injury determination. 
Accordingly, the Court sustains the Commission’s determination that 
the domestic industry was not materially injured by reason of LTFV 
imports of OSBQ imports from Brazil. 


4. The Commission’s Negative Threat Finding: 


Turning to the Commission’s threat determination, plaintiffs 
advance two arguments in an attempt to overturn the negative deter- 
mination. Plaintiffs first argue that the Commission’s conclusion that 
the subject imports will not enter the United States in the immediate 
future at prices that will suppress or depress U.S. prices!® was improp- 
erly based on an unlawful assessment of the present effect of the subject 
imports. Plaintiffs’ Brief at 60-62. Plaintiffs argue that the Commission 
failed to take into account the expert opinions of plaintiffs’ industry wit- 
nesses. Id. at 61; Reply Memorandum of Republic Engineered Steels Inc. 
and The Timken Company in Support of Their Motion for Judgment 
Upon the Agency Record at 27. 

Second, plaintiffs argue that the Commission improperly ignored the 
likelihood of product shifting by Brazilian producers. In support, plain- 
tiffs point out that (1) the Brazilian production processes of hot-rolled 
lead and bismuth carbon steel products and that of special quality bar 
are virtually identical; (2) lead and bismuth products are subject to an 
antidumping order; and (3) exporters of the lead and bismuth products 
also export other special quality steel. Plaintiffs’ Brief at 3, 62-64; Tr. of 
Oral Argument at 22-23. 


17 The Commission was cognizant that it was not to weigh causes. See id. at 33 n.136. 


181 assessing immediate future harm resulting from domestic price suppression or depression by reason of the 
subject imports, the Commission relied on its finding in the causation analysis “that the subject imports have no pres- 
ent effect on prices.” Id. at 57. 
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To determine whether a threat of material injury is posed by LTFV 
imports, the Commission must review, among other relevant economic 
factors, the following factors: foreign production capacity, market 
penetration, price suppression or depression, inventories of subject 
merchandise, underutilized foreign production capacity, potential for 
product shifting, and actual or potential negative effects on the indus- 
try’s existing development and production efforts. See 19 U.S.C. 
§ 1677(7)(F)(i); Suramerica de Aleaciones Laminadas, C.A. v. United 
States, 44 F.3d 978, 982 (Fed. Cir. 1995). An affirmative threat deter- 
mination must be based on “evidence that the threat of material injury 
is real and that actual injury is imminent.” 19 U.S.C. § 1677(7)(F)(ii). 
The Commission’s determination may not be based on “mere conjecture 
or supposition.” Jd. 

The record demonstrates that, in this case, market penetration by 
subject imports did not rapidly increase between 1990 and 1992. Final 
Determination at I-81, Table 36. Foreign production capacity rose only 
minimally during 1990-1992. Thus, the increase was deemed unlikely 
to result in a significant increase in subject imports.!9 Jd. at 56-57. Bra- 
zilian production of the subject product was small and declined through- 
out the POI. Jd. at 57, I-69, Table 29. Further, U.S. inventories of 
Brazilian bar increased only slightly between 1991 and 1992, rising toa 
level that “represented only a minuscule percentage of apparent U.S. 
domestic consumption.” Jd. at 57. Although unused Brazilian capacity 
for special quality bar increased somewhat during the POI, exports of 
the subject product to the United States, as a percentage of total Brazil- 
ian production, decreased. Jd. at I-69, Table 29. The Commission deter- 
mined that no credible evidence indicated that imports will have an 
adverse price effect in the immediate future on any domestic producers. 
Id. at 57. 

Based on these findings, the Commission properly found no demon- 
strable trends or evidence of threat by the subject LTFV imports. This 
conclusion is supported by the decline in volume of the subject imports 
in 1992 and the Commission’s finding that these products are no longer 
the lowest cost OSBQ products available. Under the circumstances, the 
Commission properly gave less weight to the testimony of plaintiffs’ wit- 
nesses regarding the price and volume effects of the subject imports. 
Notwithstanding, the Commission is afforded discretion in interpreting 
the data and the court does not weigh the evidence. See Nippon Steel 
Corp. v. United States,19CIT __, Slip Op. 95-57 at 69 (April 3, 1995). 
See also Trent Tube Div., 14 CIT at 403, 741 F Supp. at 935 (the Commis- 
sion has considerable discretion in determining the weight which it will 
assign to a given factor in making its injury determination). 

Moreover, the Court disagrees with plaintiffs that the Commission 
ignored the issue of product shifting. The Commission adopted, for 


19 The Commission found that no evidence suggested that Brazilian excess capacity would suddenly be used to pro- 
duce large quantities of the subject products which will be diverted for sale in the United States. See id. at 50 n.204. 
Also, no adverse trends existed suggesting plans to expand Brazil’s manufacturing capacity for the subject products. 
See id. at 51 n.207. 
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OSBQ bars, the reasoning in its free-machining semifinished steel 
“product shifting” analysis. The Commission stated: “The foregoing 
paragraph also applies to the other three domestic industries.” Final 
Determination at 52 n. 212.2° Thus, the Commission examined the pos- 
sibility that Brazilian producers would shift their production of lead and 
bismuth bar products to OSBQ bars to circumvent the antidumping 
duty order imposed on the lead and bismuth products and found the pos- 
sibility insupportable. See id. at 51-53, 56-58. 

Accordingly, as the Commission’s threat analysis is supported by sub- 
stantial evidence, the Court affirms the Commission’s negative deter- 
mination that Brazilian imports of the subject product do not pose an 
imminent threat of material injury to the domestic industry. 

In sum, the Court has examined the administrative record and is con- 
vinced that the Commission’s negative injury and threat determination 
is supported by substantial evidence on the record and is in accordance 
with law. Therefore, the Commission appropriately denied relief to the 
domestic industry. 


CONCLUSION 


The Court has been unpersuaded by plaintiffs’ supporting arguments 
in this challenge. Plaintiffs have failed to demonstrate error in the Com- 
mission’s negative present material injury and threat determination 
concerning OSBQ bars from Brazil. The motion at bar is, therefore, 
denied and this action is dismissed. 


20 The Commission also found that no increase in Brazilian shipments of the subject product to the United States 
resulted as a consequence of the preliminary antidumping duty order in the lead and bismuth case. See id. at 52 n. 211. 
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(Slip Op. 96-9) 


TORRINGTON CO. PLAINTIFR AND FEDERAL-MOGUL CORP, PLAINTIFF- 
INTERVENOR v. UNITED STATES, DEFENDANT, AND SKF USA INnc., SKF 
GMBH, GMN GEorRG MULLER NURNBERG AG, NTN BEARING CORP OF 
AMERICA, NTN KUGELLAGERFABRIK (DEUTSCHLAND) GMBH, CATERPILLAR 
INc., FaG KUGELFISCHER GEORG SCHAFER KGAA, INA WALZLAGER 
SCHAEFFLER KG, INA BEARING Co., INC., MESSERSCHMITT-BOELKOW- 
BLOHM, GMBH, AND MBB HELICOPTER CORP, DEFENDANT-INTERVENORS 


Court No. 91-08-00567 


(Dated January 4, 1996) 


ORDER 


TSOUCALAS, Judge: In accordance with the decision (Nov. 29, 1995) 
and mandate (Dec. 4, 1995) of the United States Court of Appeals for the 
Federal Circuit, Appeal No. 95-1142, remanding this case with instruc- 
tions, it is 

ORDERED that the judgment of this Court in Torrington Company v. 
United States, 18CIT__, 866 F Supp. 581 (1994), to the extend that it 
affirmed the Department of Commerce, International Trade Adminis- 
tration’s (“Commerce”) Commerce’s Final Results of Redetermination 
Pursuant to Court Remand, The Torrington Company v. United States, 
17 CIT 922, 832 F. Supp. 379 (1993), in which Commerce adjusted for 
Germany’s value added tax (“VAT”) by adding to United States price 
(“USP”) the result of multiplying Germany’s tax rate by the price of the 
United States merchandise calculated at the same point in the chain of 
commerce as where Germany’s tax was applied to home market sales 
and adjusted the USP tax adjustment and the amount of tax included in 
FMV, is vacated; and it is further 

ORDERED that, as Commerce has informed the Court that it now 
wishes to return to the tax-neutral methodology that was found by the 
appellate court to be reasonable in Federal-Mogul Corp. v. United 
States, 63 F.3d 1572 (Fed. Cir. 1995), this case is remanded to Commerce 
to recalculate the final dumping margins at issue by implementing the 
change in tax adjustment methodology based on the amount of foreign 
tax, rather than tax rate, to establish the dumping margins; and it is 
further 

ORDERED that Commerce will report the results of this remand to the 
Court within sixty (60) days of the entry of this order. 
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(Slip Op. 96-10) 


TORRINGTON CO., PLAINTIFK AND FEDERAL-MOGUL CORP, PLAINTIFF- 
INTERVENOR v. UNITED STATES, DEFENDANT, AND SKF USA INc., SKF 
FRANCE, S.A., AEROSPATIALE DIVISION HELICOPTERES, AND AEROSPATIALE 
HELICOPTER CORP, DEFENDANT-INTERVENORS 


Court No. 91-08-00562 


(Dated January 4, 1996) 


ORDER 


TSOUCALAS, Judge: In accordance with the decision (Nov. 29, 1995) 
and mandate (Dec. 4, 1995) of the United States Court of Appeals for the 
Federal Circuit, Appeal No. 94-1344, remanding this case with instruc- 
tions, it is =: 

ORDERED that the judgment of this Court in Torrington Company v. 
United States, 18CIT.___, Slip Op. 94-51 (Mar. 30, 1994), affirming the 
Department of Commerce, International Trade Administration’s 
(“Commerce”) Redetermination Pursuant to Court Remand, The Tor- 
rington Co. v, United States, 17 CIT 951, 832 F. Supp. 393 (1993), which 
added the full amount of France’s value added tax (“VAT”) paid on each 
sale in the home market to foreign market value (“FMV”) without a cir- 
cumstance of sale adjustment to account for France’s VAT in calculating 
the dumping margin, is vacated; and it is further 

ORDERED that, as Commerce has informed the Court that it now 
wishes to return to the tax-neutral methodology that was found by the 
appellate court to be reasonable in Federal-Mogul Corp. v. United 
States, 63 F3d 1572 (Fed. Cir. 1995), this case is remanded to Commerce 
to recalculate the final dumping margin at issue by implementing the 
change in tax adjustment methodology based on the amount of foreign 
tax, rather than tax rate and adding that amount to United States price 
to establish the dumping margins; and it is further 

ORDERED that Commerce will report the results of this remand to the 
Court within sixty (60) days of the entry of this order. 
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(Slip Op. 96-11) 


AIMCOR, ALABAMA SILICON, INC. AND AMERICAN ALLOYS, INC., PLAINTIFFS v. 


UNITED STATES, DEFENDANT, AND CVG-VENEZOLANA DE FERROSILICIO, 
C.A., DEFENDANT-INTERVENOR 


Consolidated Court No. 93-06-00322 
(Dated January 4, 1996) 


ORDER 


DiCar_o, Chief Judge: Upon consideration of Plaintiffs’ motion for 
judgment upon the agency record pursuant to Rule 56.2 of the Rules of 
this court, Defendant’s and Defendant-Intervenor’s responses thereto, 
and the agency record, it is hereby 

ORDERED that Plaintiffs’ motion for judgment upon the agency record 
is granted; and it is further 

ORDERED that Commerce’s final countervailing duty determination is 
remanded in accordance with the instructions set forth in Aimcor v. 
United States, Slip-Op. 95-210 (Dec. 29, 1995); and it is further 

ORDERED that the remand results shall be filed with the court within 
60 days from the date of this order. Any party contesting the remand 
results shall file comments within 30 days of the remand results. Com- 


merce may file its response to any comments within 15 days of the filing 
of the comments. 


(Slip Op. 96-12) 


SKF USA INc. AND SKF GMBH, PLAINTIFFS v. UNITED STATES, DEFENDANT, 
AND FEDERAL-MOGUL CORP AND TORRINGTON CO., DEFENDANT-INTERVENORS 


Court No. 93-08-00497 
(Dated January 5, 1996) 


JUDGMENT 


TsOUCALAS, Judge: On May 2, 1995, this Court, in SKF USA Inc. v. 
United States, 19CIT__, 888 F. Supp. 152 (1995), remanded the final 
results of the German review for removal of best information available 
(“BIA”) from the Department of Commerce, International Trade 
Administration’s (“Commerce”) calculation of constructed value 
(“CV”) for material costs of inputs obtained from related suppliers. The 
remand affected one of the reviewed companies from Germany, SKF 
GmbH (“SKF Germany”), with respect to ball bearings (“BBs”), cylin- 
drical roller bearings (“CRBs”), and spherical plain bearings (“SPBs”). 
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The remand concerned the third administrative review of the anti- 
dumping duty order covering antifriction bearings from Germany. See 
Final Results of Antidumping Duty Administrative Reviews and 
Revocation in Part of an Antidumping Duty Order (“Final Results”), 58 
Fed. Reg. 39,729 (July 26, 1993), as amended, Antifriction Bearings 
(Other Than Tapered Roller Bearings) and Parts Thereof From France, 
Germany, Italy, Japan, Romania, Singapore, Sweden, Thailand, and 
the United Kingdom; Amendment to Final Results of Antidumping Duty 
Administrative Reviews, 58 Fed. Reg. 42,288 (August 9, 1993). 

SKF USA Inc. and SKF GmbH (collectively “SKF”) alleged error in 
Commerce’s CV calculation methodology in the Final Results and pre- 
vailed before this Court. In SKF USA, 19 CIT at __, 888 F. Supp. at 
159, the Court remanded this case to Commerce to eliminate its use of 
best information available in calculating CV for related party inputs. In 
accordance with the Court’s instructions in SKF USA, Commerce 
removed BIA from its CV calculation of material costs for inputs 
obtained from related suppliers. The recalculated weighted average 
dumping margins for SKF Germany were 15.02% for BBs, 7.13% for 
CRBs and 8.65% for SPBs.! On July 27, 1995, Commerce issued its draft 
of the final results of redetermination pursuant to court remand. See 
Remand Public Record, Document No. 3. 

On August 2, 1995, SKF filed comments on Commerce’s draft results. 
SKF noted that, despite the fact that Commerce followed this Court’s 
remand instructions, SKF’s margins on BBs and SPBs increased as a 
result of Commerce’s having used the new SAS (“Statistical Analysis 
Software”) Version 6.08 rather than SAS Version 6.07 which was used 
during the original administrative determination. SKF argued that 
Commerce could not justify letting the margin increases stand unless it 
had knowledge of how technical problems in the 6.07 software version 
affected the margins calculated in the original Final Results. Remand 
Public Record, Document No. 4 at 1-3. SKF further argued that there 
are no guarantees that the 6.08 computer software version is more accu- 
rate than the 6.07 version. Finally, according to SKF: (1) use of the 
updated software threatens the finality of Commerce’s determinations 
as the errors in the original software were not clerical errors appealed 
from by SKF; (2) the new software is not part of the administrative 
record of this case; and (3) use of the new software cannot be used to 
penalize parties for bringing an appeal. Id. at 4-5. 

On August 7, 1995, The Torrington Company (“Torrington”), 
responding to SKF’s comments, argued that SKF had failed to identify 
any specific error in the SAS Version 6.08 package. Remand Public 
Record, Document No. 5 at 1-2. 

In the Final Results of Redetermination Pursuant to Court Remand, 
SKF USA Inc. v. United States, Ct. No. 93-08-00497, Slip Op. 95-80 
(May 2, 1995) (“Redetermination on Remand”), Commerce used the 


1 SKF’s margins in the original Final Results were 14.81% for BBs, 7.17% for CRBs and 8.37% for SPBs. 
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6.08 software version without making any margin compensating modi- 
fications. In responding to SKF’s comments, Commerce stated: 


We disagree with SKF. The software problems at issue here are min- 
isterial errors. These errors could not have been discovered until 
the remand calculation was performed. The Department’s use of 
the most recent version of SAS computer software is consistent 
with our practice of correcting ministerial errors discovered during 
remand. SKF’s proposed changes do not correct the errors present 
in SAS Version 6.07; rather, these adjustments assume that Version 
6.07 represents the “correct” SAS code. In light of information we 
received from the SAS Institute indicating that Version 6.08 cor- 
rects errors found in Version 6.07 (not vice versa), we conclude that 
Version 6.08 is the computer program that calculates margins most 
accurately. Further, we note that SKF has not identified any errors 
in the code of 6.08. 

The CIT has stated “Commerce is not precluded from correcting 
previously undiscovered errors in its determinations when it dis- 
covers them in the process of discovering other errors. The Court is 
‘loathe to affirm a determination that might be based on a question- 
able record’.” See Koyo Seiko v. U.S., 819 F. Supp. 1093 (CIT 1993). 
Accordingly, we decline to make SKF’s proposed adjustments. 


Redetermination on Remand at 3-4. 

Before the Court, SKF avers that the original Final Results estab- 
lished the upper limits of its dumping margins and that Commerce’s 
recalculations are not in the spirit and not within the scope of this 
Court’s remand order. SKF’S Comments Regarding Final Results of 
Redetermination (“SKF’s Comments”) at 3-6. In addition, SKF claims 
that Commerce’s use of the new SAS 6.08 version is not the mere correc- 
tion of a ministerial error. SKF’s Comments at 6-7. Finally, SKF con- 
tends that its dumping margin increases resulting from Commerce’s 
change in computer software are a gross injustice which must be reme- 
died. Id. at 9-10. SKF argues that nothingin SKF USA,19CITat__, 
888 F. Supp. at 152, or the accompanying remand order, gave Commerce 
the authority “in choosing a starting point for its recalculation, to 
depart from the dumping margins in the Final Results that used SAS 
Software Version 6.07, or to use SAS Software Version 6.08 to recalcu- 
late those margins.” Id. at 4. SKF contends that Commerce’s Redeter- 
mination on Remand deviates significantly from the Court’s remand 
order and should be rejected. Id. SKF suggests that, in light of the anom- 
alous results reached because of Commerce’s switch in computer soft- 
ware, the recalculated margins should be adjusted downward. Id. at 9. 

Torrington maintains that use of the most recent and accurate SAS 
version is consistent with Commerce’s practice of correcting ministerial 
errors. The Torrington Company’s Comments on the Final Results of 
Redetermination Pursuant to Court Remand. 

InSKFUSA,19CITat___, 888 F Supp. at 152, this Court remanded 
the final results of the German review to Commerce for removal of BIA 
from its calculation of constructed value for related party inputs. The 
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Court did not indicate how the removal of BIA from Commerce’s CV cal- 
culation was expected to affect SKF’s dumping margins. In accordance 
with the remand order, Commerce removed BIA from its calculation of 
CV for material costs of inputs obtained from related suppliers. 

In preparing to comply with this Court’s remand order, Commerce 
ran its computer programs and noted certain discrepancies between the 
current results and those obtained for the third review final. Upon 
investigating further, Commerce discovered from the SAS Institute 
Inc., that SAS Version 6.07 may have incorrectly evaluated certain Bool- 
ean expressions (i.e., true/false data steps) without providing any warn- 
ing that errors were occurring. According to the SAS Institute, this 
problem, as well as others, was corrected by SAS Version 6.08 and SAS 
Version 6.07 has been withdrawn. See Redetermination on Remand at 2; 
Remand Public Record, Document No. 2. In light of information Com- 
merce received from the SAS Institute indicating that the 6.08 software 
version corrects errors found in the 6.07 version (not vice versa), Com- 
merce concluded that SAS Version 6.08 was the computer program that 
calculates margins most accurately. Commerce, therefore, utilized the 
updated software for its recalculations. 

The statute defines ministerial errors as including “errors in addi- 
tion, subtraction, or other arithmetic function * * * and any other type 
of unintentional error which the administering authority considers 
ministerial.” 19 U.S.C. § 1673d(e) (Supp. V 1994). See also 19 C.FR. 
§ 353.28(d) (1993). The Court is satisfied with Commerce’s explanation 
of its reasons for using SAS Version 6.08 in correcting ministerial errors 
discovered during remand. Moreover, SKF has not identified any spe- 
cific errors in the SAS Version 6.08 code. Accordingly, the Court sustains 
Commerce’s Redetermination on Remand in its entirety. 
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JUDGMENT 


TSOUCALAS, Judge: On April 19, 1995, this Court, in SKF USA Inc. v. 
United States, 19CIT__, 885 F. Supp. 274 (1995), remanded the final 
results of the French review for removal of best information available 
(“BIA”) from the Department of Commerce, International Trade 
Administration’s (“Commerce”) calculation of constructed value 
(“CV”) of material costs for inputs obtained from related suppliers. The 
remand affected one of the reviewed companies from France, SKF 
France S.A. (“SKF France”), with respect to ball bearings (“BBs”) and 
spherical plain bearings (“SPBs”). Although there is an outstanding 
order on cylindrical roller bearings (“CRBs”), SKF France had no sales 
of CRBs during the period of review. The remand concerned the third 
administrative review of the antidumping duty order covering antifric- 
tion bearings from France. See Final Results of Antidumping Duty 
Administrative Reviews and Revocation in Part of an Antidumping 
Duty Order (“Final Results”), 58 Fed. Reg. 39,729 (July 26, 1993), as 
amended, Antifriction Bearings (Other Than Tapered Roller Bearings) 
and Parts Thereof From France, Germany, Italy, Japan, Romania, Sin- 
gapore, Sweden, Thailand, and the United Kingdom; Amendment to 
Final Results of Antidumping Duty Administrative Reviews, 58 Fed. 
Reg. 42,288 (August 9, 1993); Antifriction Bearings (Other Than 
Tapered Roller Bearings) and Parts Thereof From France and the 
United Kingdom; Amendment to Final Results of Antidumping Duty 
Administrative Reviews, 58 Fed. Reg. 51,055 (September 30, 1993); and 
Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts 
Thereof From Japan; Amendment to Final Results of Antidumping 
Duty Administrative Reviews, 59 Fed. Reg. 9,469 (February 28, 1994). 

Plaintiffs SKF France and SARMA are manufacturers and exporters 
in France; SKF USA Inc. is a U.S. importer of antifriction bearings 
(other than tapered roller bearings) and parts thereof. SKF France, 
SARMA and SKF USA Ince. (collectively “SKF”) alleged error in Com- 
merce’s CV calculation methodology used in the Final Results and pre- 
vailed before this Court. In SKF USA, 19 CIT at __, 885 F. Supp. at 
281, the Court remanded this case to Commerce to eliminate its use of 
best information available in calculating the CV of related party inputs. 
In accordance with the Court’s instructions in SKF USA, Commerce 
removed BIA from its CV calculation of material costs for inputs 
obtained from related suppliers. In the Final Results, Commerce had 
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used computer SAS (“Statistical Analysis Software”) Version 6.07 to cal- 
culate margins for SKF France. In the Final Results of Redetermination 
Pursuant to Court Remand, SKF USA Inc. and SKF France, S.A. v. 
United States, Slip Op. 95-67 (April 19, 1995) (“Redetermination on 
Remand”), Commerce used computer SAS Version 6.08 to make the 
Court ordered adjustment and made no margin modifications to com- 
pensate for discrepancies between the original and the recalculated 
margins generated by the updated computer software. The recalculated 
weighted average dumping margins for SKF France were 1.95% for BBs 
and 0.00% for SPBs.! 

On July 27, 1995, Commerce issued its draft of the final results of 
redetermination pursuant to court remand. See Remand Public Record, 
Document No. 3. No comments were received by Commerce from SKF 
or the petitioner in the original investigation, The Torrington Company 
(“Torrington”), concerning SKF France. 

In addition, SKF states, “Commerce’s use of new software appears to 
have had no perceptible impact on SKF’s antidumping duty margins. 
Consequently, although SKF objects generally to the use of this new 
software for Commerce’s remand results, SKF does not object to the 
specific Remand Results issued by Commerce in this case.” SKF’s Com- 
ments Regarding Final Results of Redetermination at 2. SKF also notes 
that “Commerce’s Remand Results herein should be affirmed.” SKF’s 
Rebuttal Comments on Final Remand Results at 2. Torrington asserts 
that Commerce’s Redetermination on Remand fully implements this 
Court’s order of remand. The Torrington Company’s Comments on the 
Final Results of Redetermination Pursuant to Court Remand. 

InSKFUSA,19CITat__, 888 F Supp. at 152, this Court remanded 
the final results of the French review to Commerce for removal of BIA 
from its calculation of CV of related party inputs. In accordance with the 
remand order, Commerce removed BIA from its CV calculation of mate- 
rial costs for inputs obtained from related suppliers. As SKF and peti- 
tioner raise no objection to Commerce’s remand results and SKF 
supports affirmance, the Court sustains Commerce’s Redetermination 
on Remand in its entirety. 


1 Margins for SKF France in the Final Results were 2.08% for BBs and 0.00% for SPBs. 
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MEMORANDUM OPINION AND ORDER 


DiCar_o, Chief Judge: In this action, National Steel Corporation, AK 
Steel Corporation, Bethlehem Steel Corporation, Gulf States Steel, Inc. 
of Alabama, Inland Steel Industries, Inc., LTV Steel Company, Inc., Sha- 
ron Steel Corporation, U.S. Steel Group A Unit of USX Corporation, and 
WCI Steel, Inc. (Domestic Producers) and Hoogovens Groep B.V. and 
N.V.W. (U.S.A.), Inc. (Hoogovens), contest the final results of the remand 
determination filed by Commerce pursuant to this court’s order in 
National Steel Corp. v. United States, 18 CIT __, 870 F- Supp. 1130 
(1994) [hereinafter National Steel]. The court remanded Commerce’s 
final determination with respect to three issues. 

The court directed Commerce to: (1) recalculate the adjustment to 
United States Price (USP) for the value added tax (VAT) not collected or 
rebated due to exportation; (2) articulate standards for determining the 
highest non-aberrant margin used as best information available (BIA); 
and (3) select a BIA margin indicative of the sales made by Hoogovens. 
Id. at ___, 870 F. Supp. at 1137-39. The parties challenge Commerce’s 
remand determination. The court has jurisdiction over these issues pur- 
suant to 19 U.S.C. § 1516a(a)(2) (1994) and 28 U.S.C. § 1581(c) (1988). 


BACKGROUND 


In National Steel, the court reviewed challenges to Commerce’s inves- 
tigation of cold-rolled carbon steel flat products from the Netherlands. 
See Final Determinations of Sales at Less Than Fair Value: Certain Hot- 
Rolled Carbon Steel Flat Products and Certain Cold-Rolled Carbon 
Steel Flat Products From the Netherlands, 58 Fed. Reg. 37,199, 
amended by Antidumping Duty Order, 58 Fed. Reg. 44,172 (Dep’t 
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Comm. 1993) (determination reviewed) [hereinafter Final Determina- 
tion]. Among other issues, the court reviewed Commerce’s selection and 
application of the highest non-aberrant margin as BIA for a substantial 
number of omitted transactions within Exporter Sales Price data pro- 
vided by Hoogovens’ U.S. affiliate. The court upheld Commerce’s selec- 
tion of the highest non-aberrant margin as BIA, given substantial 
omissions in the ESP data, and Hoogovens’ failure to meet statutory 
deadlines in correcting the deficiencies. The court found, however, that 
Commerce’s selected margin appeared to be aberrant. 

Commerce failed to provide an explanation of the term non-aberrant 
margin, or any method for distinguishing an aberrant margin from a 
non-aberrant one. Given the minuscule percentage of sales that had 
higher margins, and their insignificant proportion by volume of total 
sales, the court found that Commerce’s selected margin likely would be 
aberrant. Accordingly, the court directed Commerce to provide stan- 
dards for judging the highest non-aberrant margin, and to select a BIA 
margin indicative of Hoogovens’ sales. 

Further, the court considered Commerce’s adjustment to the United 
States Price (USP) to account for the value-added tax (VAT). Commerce 
sought to eliminate the false dumping margin created when adjusting 
the VAT by applying the tax rate to the USP rather than adding to the 
USP the actual amount of the tax imposed. The court, following Federal- 
Mogul Corp. v United States, 17 CIT 1093, 834 F. Supp. 1391 (1993), 
found Commerce’s tax-neutral methodology contrary to law, and 
remanded the tax adjustment to Commerce for recalculation. 


DISCUSSION 

This court shall uphold Commerce’s final determination in an anti- 
dumping duty investigation unless that determination is “unsupported 
by substantial evidence on the record, or otherwise not in accordance 
with law.” 19 U.S.C. § 1516a(b)(1)(B) (1994). Substantial evidence is 
“such relevant evidence as a reasonable mind might accept as adequate 
to support a conclusion.” Universal Camera Corp. v. NLRB, 340 U.S. 
474, 477 (1951) (quoting Consolidated Edison Co. v. NLRB, 305 US. 
197, 229 (1938)). 


I. Defining Highest Non-aberrant Margin: 

Upon remand, Commerce followed two principles in its selection of 
the highest non-aberrant margin. First, Commerce sought a margin suf- 
ficiently adverse to be consistent with the statutory purposes of the BIA 
rule—to induce respondents to provide Commerce with complete and 
accurate information in a timely fashion. Second, Commerce sought a 
margin indicative of Hoogovens’ sales. Commerce reasoned the BIA rate 
should be based on transactions involving substantial commercial 
quantities. Commerce selected a margin in which three percent of the 
transactions by volume—which constituted a significant number of 
transactions—had calculated margins with higher rates than the BIA 
rate. According to Commerce, therefore, these transactions did not rep- 
resent a minuscule proportion of Hoogovens’ sales. 
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Domestic Producers argue this methodology fails to properly imple- 
ment the court’s order. Domestic Producers contend Commerce has 
failed to provide a sufficient explanation as to the basis for its selected 
margin, or select a new highest non-aberrant margin indicative of Hoog- 
ovens’ sales. 

Domestic Producers claim whether a sale is non-aberrant ought to be 
determined by whether the sale on which the margin is based is repre- 
sentative of the respondent’s customary selling practices and is made in 
normal commercial quantities: At no point, Domestic Producers con- 
tend, did the Court hold that a margin would be aberrant if there were 
not a substantial quantity of sales (either by tonnage or by number) 
with higher margins. (Domestic Steel Producers’ Comments on 
Remand Det. of the Dep’t of Comm., at 3.) [hereinafter Domestics’ 
Remand Br.] Such a holding, Domestic Producers contend, would not 
have permitted selection of the highest non-aberrant margin. 

According to Domestic Producers, Commerce defined an aberrant 
margin solely by whether sales with higher margins comprised only a 
minuscule quantity of Hoogovens’ overall sales. Domestic Producers 
claim this is a bright-line test justifying a remand of Commerce’s deter- 
mination. Further, Domestic Producers also contend that Commerce 
improperly looked to the aberrance of individual margins in choosing 
the highest non-aberrant margin, rather than basing the highest non- 
aberrant margin upon Hoogovens’ sales. (Domestics’ Remand Br. at 
5-6.) 

Domestic Producers are in error. Commerce has avoided a bright line 
test. According to Commerce, “we have determined that the highest, 
non-aberrant margin should be established on a case-by-case basis,” 
guided by the two principles noted previously. Redetermination on 
Remand, Final Determination of Sales at Less Than Fair Value: Certain 
Hot-Rolled Carbon Steel Flat Products and Certain Cold-Rolled Carbon 
Steel Flat Products From the Netherlands No. A-421-803/804 at 9 
(Dep’t Comm. 1995) [hereinafter Remand Redetermination]. Com- 
merce has the discretion to select the appropriate methodology for 
determining and selecting BIA, so long as that methodology is reason- 
able. Commerce’s actions may be unreasonable if “the agency * * * [has] 
* * * rejectied] low margin information in favor of high margin informa- 
tion that was demonstrably less probative of current conditions.” Rhone 
Poulenc, Inc. v. United States, 8 Fed. Cir. (T) 61, 67, 899 F-2d 1185, 1190 
(1990). 

Both the statute, 19 U.S.C. §.1677e(c) (1988), and the implementing 
regulation, 19 C.FR. 353.37 (1995), define in what circumstances Com- 
merce must resort to BIA. These provisions, however, give few guide- 
lines as to what constitutes the appropriate BIA. Krupp Stahl A.G. v. 
United States, 17 CIT 450, 453, 822 F. Supp. 789, 792 (1993). 

Commerce’s two guidelines for selecting the highest non-aberrant 
margin, that the margin must be sufficiently adverse and that the mar- 
gin must be indicative of current conditions, the court finds this meth- 
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odology reasonable. Commerce’s selected margin must now have a 
rational relationship to the foreign manufacturer’s sales. By demon- 
strating this relationship, Commerce can provide the link to respon- 
dent’s customary selling practices. In this manner, Commerce’s 
guidelines meet the basic goals of the BIA rule: to encourage compliance 
while determining current margins as accurately as possible, Rhone 
Poulenc, 8 Fed. Cir. (T) at 67, 899 F.2d at 1191 (1990); seealso D & L Sup- 
ply Co. v. United States, 19CIT__, 888 F Supp. 1191, 1194-95 (1995). 
Accordingly, the court accepts Commerce’s criteria, what they call the 
highest nonaberrant margin. 


II. Selection of the Highest Non-aberrant Margin: 


Commerce selected a margin of 44.89 percent as the highest non-aber- 
rant margin as BIA for certain U.S. sales Hoogovens had failed to report 
in the original investigation. Commerce had originally selected a mar- 
gin of 157.51 percent as BIA in its Final Determination. National Steel, 
18 CIT at ___, 870 F. Supp. at 1136. Domestic Producers object to the 
44.89 percent margin, contending a higher margin would be proper. 
(Domestics’ Remand Br. at 6-7.) 

Although section 353.37, title 19, Code of Federal Regulations allows 
Commerce to presume that of the current margins, the highest margins 
may constitute the best information available, see 19 C.FR. § 353.37 
(noting factors Commerce may take into account when determining 
BIA), the ultimate purpose of BIA is not to punish, see Pulton Chain Co. 
v. United States, 17 CIT 1136, 1139 (1993). This is the result of a com- 
mon sense inference that importers should not be rewarded for provid- 
ing inaccurate or incomplete data when it would be to their advantage to 
withhold such information, and conversely to encourage importers to 
produce current information in a timely manner, Rhone Poulenc, 8 Fed. 
Cir. (T) at 67-68, 899 F.2d at 1190-91, provided the importer is able to do 
so, see Usinor Sacilor v. United States, 19 CIT __,_ ____,, Slip. Op. 
95-177 at 6 (Nov. 9, 1995) (finding deficiencies in data were beyond Usi- 
nor’s control, meriting neutral margin for BIA). 

There is no requirement that Commerce must choose the highest 
margin. The basic requirement of the BIA rule is to determine margins 
as accurately as possible. Rhone Poulenc, 8 Fed. Cir. (T) at 68, 899 F.2d at 
1191. A selection of a lower margin is permissible, and frequently 
appropriate, so long as Commerce’s selection is rational and probative of 
current conditions. Commerce, however, has failed to meet this burden. 

While Commerce has demonstrated its margin is sufficiently adverse, 
finding that “ninety-seven percent of the merchandise sold by Hoogo- 
vens is subject to margins below thlis] rate,” Remand Redetermination 
at 5, Commerce has not explained how the margin is rationally related 
to Hoogovens’ sales and indicative of Hoogovens’ customary selling 
practices. Commerce noted in the Remand Redetermination that it 
made its particular selection because “three percent of the volume of the 
merchandise sold by Hoogovens and a significant number of transac- 
tions have calculated margins with rates higher than the margin chosen 
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as partial BIA.” Remand Redetermination at 10-11. Commerce’s rea- 
soning is unclear. The mere fact that a significant number of transac- 
tions have higher margins than Commerce’s selected BIA margin does 
not necessarily support Commerce’s conclusion that its selected margin 
was indicative of Hoogovens’ sales. 

Further, while Commerce also found that the BIA rate was “a transac- 
tion involving a substantial commercial quantity[,]” id. at 5, Commerce 
has failed to demonstrate why it found Hoogovens’ sales to be substan- 
tial, and how Commerce defined “substantial” with regard to Hoogo- 
vens’ sales. For the court to uphold Commerce’s selected margin, 
Commerce must demonstrate why its selected margin is indicative of 
Hoogovens’ customary selling practices and rationally related to Hoogo- 
vens’ sales. 

Although the court upholds Commerce’s criteria, that the margin 
must be sufficiently adverse and that the margin must be indicative of 
current conditions, the court cannot uphold Commerce’s application of 
the criteria in selecting a margin indicative of Hoogovens’ sales without 
some reasoned explanation. Accordingly, the court remands the deter- 
mination to Commerce to provide such an explanation. 


III. Recalculation of VAT: 
On remand, the Department of Commerce changed its methodology 


to comport with Federal-Mogul when adjusting for taxes the exporting 
country would have assessed on the merchandise had it been sold in the 
home market. Remand Redetermination at 2. 

Pursuant to this court’s instructions, Commerce added to the “USP 
the result of multiplying the foreign market tax rate by the price of the 
United States merchandise at the same point in the chain of commerce 
that the foreign market tax was applied to foreign market sales.” Id. at 
2. This calculation differed from Commerce’s original methodology, set 
forth in Gray Portland Cement and Clinker From Mexico, 58 Fed. Reg. 
25,803, 25,808 (Dep’t Comm. 1993) (administrative review), which 
sought to add the actual amount of the VAT to the USP Commerce’s 
methodology pursuant to the Court’s direction, rather, applied the rate 
of VAT to the price of the United States merchandise, and then added to 
the USP the result of that calculation. This methodology, however, 
created a distortion in the dumping margin as a result of “the multiplier 
effect,” which penalized foreign producers.by inflating existing dump- 
ing margins. Federal-Mogul, 17 CIT at 1096 & n.1, 834 F Supp. at 
1394-95 & n.1. 

The Court of Appeals for the Federal Circuit has upheld Commerce’s 
original methodology which sought to eliminate the multiplier effect. 
Federal-Mogul Corp. v. United States, 63 F.3d 1572, 1580, 15 Fed. Cir. (T) 
____,____ (1995). Commerce has informed the court that it now wishes 
to return to the tax-neutral methodology approved by the Federal Cir- 
cuit. Accordingly, the court remands Commerce’s determination to per- 
mit Commerce to return to its original methodology by adding the 
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amount of the foreign tax, rather than applying the foreign tax rate, in 
calculating the adjustment needed to account for the VAT. 


CONCLUSION 


Commerce’s criteria in defining highest non-aberrant margin is 
upheld. The court remands Commerce’s redetermination to Commerce 
for Commerce to provide a reasoned explanation to demonstrate how 
Commerce’s selected BIA margin is indicative of Hoogovens’ customary 
selling practices and rationally related to Hoogovens’ sales. The court 
also remands Commerce’s VAT adjustments to provide Commerce the 
option to reapply its original tax-neutral methodology. 
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